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#65,25 8/5/70
Memorandum TO-72

Bubject: Study 65.25 » Inverse Condemnation {Water Damage)

As Memorandum T0-100 indicates, water damage i1s the most important
espect of inverse condemmation and the Coomission has given water damage
a top priority.

The background research study by Professor Van Alstyne, published
in the Hastings Law Journal, is attached. You should read this study
with care. It is very difficult resding. The siaff has found that the
more familiar we become with the problems involved in u£er damage the
more we recognize the quality of the study. The study contains so much
information that it is difficult to grasp and keep its contents in mind
with merely one reading. We suggesi that even thwee Lommissioners who have
previcusly read the study read it again.

During 1969 and early 1970, the Commission worked on a tentative
recommendation on water damage and interference with land stability.
{Only water damage is considered in this memorandum.) BPesically, the

tentative recommendation adopted the view that, Wwhen a water praject

causes damage to a perscn that gtherwise would net hgwe gecurred, tlle cost of the

damage is Dbetter imposed on the persons bVenefited by the water project
than on the person damaged. However, if the person damsged is also
banefited by the water project, the benefits must be offsst against his
damages, In sther words, he is to be Just as well off as he would have
been hed the project not been comstrycted; he is not tg be avarded damages
except to the extent that ke is worse off. Also, ibe persop auffering
the damages is required to teke reasonable ateps available to him to
minjmise er preveny the dmmage ceused or imminently thrsatened by the
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improvement. The tentative statute does not deal with the problem whether the
improvement must be designed to handle the 25-year, 50-year, 100-year, or
1000-year flood. In other words, it does not deal with the problem whether an
1mprovement must be designed to handle a situation that can be expected to
occur only once every 5C years or only once every 100 years.

An initial distribution of a tentative recommendation was made to a
selected group of public entities. The reaction was that it would be undesir-
able to impose different standards for public and private improvements. This
was coneldered undesirable since in some situations where a public improvement
and a private improvement Jointly cause water demage only the public entity
or the private improver would be liable and the other improver would be immune.
The public entity would be liable when its improvement caused damage but would
be unable to recover from a private improver whose improvement caused damage
to the public entity under similar eircumstances. Accordingly, it appears
that an attempt should be made to draft legislation that applies uniformly to
all perscns--both public and private--whose improvements cause water damage,

After the March 1970 meeting, the tentative recommendation (copy
attached) was distributed to about 20 persons and organizations (persons who
receive all material prepared for Commission meetings) for comment. We
received comments from a number of state agencies and the comments are
attached as exhibits to this memorendum.

We requested comments on the following guestiona:

l. Do you believe legislation is needed to provide rules
governing liability for water damage of public entities or private
person or both?

2. Is the general approach of the tentative recommendation sound?
If not, what approach do you recommend?
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3. Wvhat exceptions to the general rule of liability do you
recommend?

4. Should the rules relsting to water damsge be made equally
applicable to privete persons? If not, what differences do you
recommend?

5. What procedural provisions (such as provisions relating
to the computation of intereat, filing of claims, statute of limi-
tations, and the like) do you recommend, if any?

The letters we received for the most part directed themselves to
answering these questions. We do not believe it would be especially
helpful to discuss them in detail. They indicete that legislation
would be helpful for clarificetion if nothing else but that the suggested
epproach in the tentative recommendation (lisbility without fault) is un-
sound and that efforts should be made to decreasse the limbllity of public
entities for water damage through both substantive and procedural changes.
Generally, the so-called "reasonableness" approach to liability was sugges-
ted. This approach is viewed by the persons compenting as basically a
fault approach--fallure to have a reasonable plan or design. (Actual;y,
cne reason that these cases are based on inveree condemnation rather
than tort is that the plan or design immunity precludes tort liability.)

The staff believes that inverse condemnation liability is not the
sanxe as tort liabllity. Inverse condermetion liability is not based on
fault. It is based on the concept that you cannot take or damage a
person’s property for a public use and not pay him for the damege. In
other words, you cannct construct a flood control project to protect many
persons and fail to compensate the person whose property the project
damages. The cost of the project includes not only the cost of con-

struction but also the damage it will cause. The inverse condemnsation
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policy question is whether the cost in terms of damage is to be imposed

on the individuals who own the damaged property or is to be spread over
the persons who ere benefited by the project. Fault as such 1s not an
issue.

The staff believes that the approach of the tentative recommenda-
tion is sound. Perhaps the addition of immunity for damege resulting
from an "act of God" in terms of an event that could be expected to
occur only once every 50 or 100 years might be included in the statute
or perhaps some more genersl immunity along these lines might be in-
cluded. FPerhaps such a provision could be phrased in terms of reascna-
bleness taking into account the cost of protecting againet the 50-year
flood ard the extent of the damage likely to result from such a flood.
The theory of such an exception would be thet there is no taking or |

dameging for public use in such a case--the taking or dameging is

caused by an act of God. Some of the procedursel changes suggested in
the letters might be made. The plaintiff might be requifed to establish
as part of his case that the damage Would not have cccurred bhad the im-
provement not been construeted. Perbaps special immunity provisions
dealing with particuler types of situations could be added. For
example, the improver might be given an immunity for damege from flood
waters if the public entity acted reasonebly in releasing the flood %
waters. 3
The suggesiion of the public entities is to adopt the consult- %
ant's "risk analysis" approach to inverse liability. See discussion E

on pages 487-516.
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The staff believes that the Commiesion should ' reexamine the approach
to water damsge at this point and determine what approach should be taken
in the futwe. ©BShould the statute apply to both public end private im-
provers? Should we attempt to find a consultant to fully explore the
law relating to liability of private persons for water damage? Should
we continue with the approach of the tentative recommendation and
attempt to develcp additicnal limjtatlone on liebility?

In preparing for the meeting, we suggest that you first read the
attached background research study, then the attached tentative recommen-
dation, and finally the letters from the varicus state agencies commenting
on the tentative recommendation. We will consider the letters in detail
at subsequent meetings. Also ettached is a copy of Memorandum 69-13L,
prepared by the staff to review exlsting law, the changes that would
be accomplished by the recocmmendation, and the inconsistencies that
would result 1in the treatment of private and public improvers.

Respectfully submitted,

John H. DeMoully
Executive Becretary
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June 9, 1970

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commisslion
Stanford University

Stenford, California 94305

Dear Mr. DeMoully:

By your Letter of Transmittal of March 13, 1970, you solic-
ited comments on the tentatlive recommendation relating to
inverse condemnation liability for water damage. You asked
that it be assumed that the recommended rules would be made
equally applicable to private persons.

Our coamments are, therefore, based on this assumption and
will follow the questions set forth in your letter.

1) Do _you believe leglislation is needed to rovide
rales governing ilapllity for water damage of publlc entities
or private persons or botn?

It is our belief that the existing rules, both in
their effect on public entities and private persons, have
not proved adequate primarily becsuge of uncertainty as to
what the existing rules are and as to what factors should
appropriately be considered in determining liability 1in a
given situation. 1In addition, with regard to governmental
activities, there is a definlte need 1o provide statutory rules
which will recognize that public agencies undertaking public
improvement, are not lnsurers of 21l possible damage which may
be influenced by such work. This is particularly true of
ficod control projects. The Commission's consultant, Professor
Arvo Van Alstyne, recognlzed this need. (Van Alstyne, inverse
Condemnation: Unintended Physical Damage, 20 Hastings Law
Journal &31 (19 ) 7Y The Legislature has also recog-
hized this need and Senate Resolution No. 80, Stats. 1965,
Chap. 1301, specifically directs the Commission to include in
its study a consideration of 1iabiiity for inverse condemna-
tion resulting from flood control projects noting:

"phe study of this topic is necessary because
of the magnitude of the potential 1iability for
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1nverss condemnation under recent decislions of the
california courts."

2} 1Is the general approach of the tentatlve recommends-
tion sound? I nol, what approacn 4o you recommend?

In our view, the genera) approach 1s not sound. The
tentative recommendation provides for a rule of strict liabil-
ity which runs counter to the conclusions of the Commission's
consultant and which certainly was not envisioned by the
Legislature in Resolutlion No. 80. We have already provlided
the Commission with our views on this general approach as 1t
affects public entities by our letters of September 4, 1969
and September 29, 1369.

We additionally helieve that strict liabillty would
not be a sound approach -- even 1f it were applicable to
private persons and public agencies alike. The history of the
development of water law throughout the country reflects a
need to avold any hard and fast absolute rule -- whether it
he one of strict liability or complete immunity. Those
states -~ including California -- which initlally attempted
to lay down concrete rules regerding interference with walers
were only later faced with the prospect of reanalyzing and
modifylng these rules to provide fnr the equities of particu-
1ar situstions. As & consequence, the trend has been Lo
sbandon the old inflexible rules in favor of less rigid rules
which permit a broader consideration of the eguitable factors
present in any factual confext. We believe this result 1s
jnevitable and leads to the only practical solution. As
pointed out in Keys v. Romiey, 64 Cal.2d 396, at #408-9:

®,..no rule can be mpplied by a court of jus-
tice with utter dlsregard for the peculiar facts
and circumstances of the parties and properties
involved. ..."

We would, thersfore, recommend an approach which per-

mits a Judicial balancing of the conduct of both parties.

Such an approach 1s suggested by Professor Van Alstyne. This
i3 als» the approach of the Restatement of Torts. Indeed, in
the area of surface waters, the Restatement approach would
now seem to be partially adopted as California Law. See
Keys v. Romley, supra, where the court not only refers to the
SETatement Tor "a discussion of the elements of 1iability"
(64 Csl.2d, at 41C), but also states at page 410:

tohe issue of reasonableness becomes &8 question
of fact to be determined in each case upon & consid-
eration of all the relevant clrcumstances, including
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such factors as the amount of harm caused, the fore-
seeability of the harm whilch results, the purpose or
motive with which the nossessor acted, and all other
relevant matter. (Armstrong v. Frencis Corp. (1956)
supra, 20 N.J. 320, s properiy a conslderation
Th Tand development problems whether the utility of
the posseasor's use of his tand cutweighs the gravity
of the harm which results from his alteration of the
flow of surface waters. {Sheehan v. le%g {1894)

59 Him- 1436 {bl ﬁ.w. h'sa’ 3-—5 .E-Haﬁa o1 0) The
gravity of harm is its gseriousness from an objective
viewpoint, while the utillty of conduct is its meri-
toriousness from the same viewpolnt. (Rest., Torts,
§ B26.) If the weight 1s on the side of hinm who
aliers the natural watercourse, then he has acted
resgsonably and without ldiability, if the harm to the
lower landowner is unreasonably severe, then the
economic costs incident to the expulsion of surface
waters must be borne by the upper owner whose develop-
ment caused the damage., If the factis should indicate
both parties conducted themselves reasonably, then
courts are bound by our well-settled civil law rule.”

In considering the plaintiff's conduct, more should
be involved than the sole question of whether he has sought
to mitigate demages -- the expense for which can ordinarlly
be passed on to the otherwise l1iable defendant anyway. For
example, in the field of surface waters, there should be a
recognized cbligation on the part of lower cwners not to
encroach on natural waterways without making adequate pro-
vision for the passage of reasonably to be anticipated flows
in accordance with sound engineering practices of land develop-
ment. A lower owner should, in the development of his property,
recognize that urbanization and development of the watershed
apbove him will increase runoff for which provision must be
made. Tnis was recognized in Voight v. Southern Pacific Co.,
1G4 Cal. App. Supp. 907, where The court stated &t page 910t

it 4s our belief that the general doctrine
must yleld to allow changed conditlons which come
about in the natural growth and development of the
community. It is clear that so far as & lower owner
is concerned, in certain situations the development
of the upper country may bring about an increase of
the burden upon his land through having to accept
the increased flow occasioned by construction of
subdivisions, buildings, streets and 8c on, above
his property. This is in conflict with the general
principle that e&n upper owner may not concentrate or
increase the flow of surface waters upon his lower
neighbor and is in the general interest of progress
and community development. ...”
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Many of the surface water claims brought against
the Division of Highweys involve owners whose faclillitles are
grossly inadequate for upper area urbanization. As & practl-
cal matter, he cannot sue all of the upper landowners who may
have contributed to increased runoff, so he locks to the
Division of Highways asserting that the Divislon of Highways
has contributed to the flow. He will generally argue that
the highwey contribution is wholly responsible for his damage
even though the real problem is area-wide urbanlzation, for
wnieh the State has made provision but for which the lower
owner has not. Again, it 1s not enough to say that the lower
owner has & duty to mitigate damages -~ for when liability
ensues, costs of mitigation are passed on to the defendant.
The lower owner's conduct should be considered -~ not just
on the question of damages -- but alsc on ihe guestion of

liability.

In a similar vein, many of cur claims in the area of
flood waters involve situations where prilvate owners have
encreoached onto areas that can be expected to periodically
overflow. In our view, where one has built in a known flood
hazard area, and where flooding occura, he should not be
neard to complain that his neighbor's house deflects the
flow onto his house any more than his neighbor should be per-
mitted to make & similar claim of nlm.

Tn this regard, proposed Section 880.5 provides:

"i1Water damage'! means damage to property caused
by the alteration of the natural flow of surface or
stream weters or by waters escaped from a natural or
artificial watercourse.’

_ In our letter to you of September 4, 1969, at page 4,
we questioned whether 1t was the true desire of the Commission
to propese liability for the deflection of flood waters, We
were assuming that Section 880.5 and the underlying concept
of the tentative recommendation was to impose liability for
interference with any water flow for the reason that the com-
ment to Section 883 specifically states that "any distinction
between surface, stream, and flood watars" is eliminated.
Memorandum 659-117 dated September 24, 1969, states that where
an improvement, gsuch as & school building, diverts flood
waters onto adjaceni property, there should not be liability.
We concur, Memorandum #9-117 also suggests that a close read-
ing of Section 880.5 reveals that the case posited is not
covered by the statute. If this ie so, however, the tentative
recommendation does make a dlstinction between flood and other
waters and, moreover, makes no provigion for liabillty in
flood water situations. The proposed Sectlon 880.5 ig at best
unclear, and if it is not intended to affect flood waters, it
should specifically so state.
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In any event, where the sole basis of a claim is
that owner "A's" improvements have diverted flood flows onto
owner "Bis" improvements, and when both are lccated in a
flood area, there should be no llability for alteration in
f1ow whether the improvements are public or private. One
who livea in the shadow of & volcano should not be permitted
to claim his neighbor's barn diverted lava flows onto his
barn. The asame is true of those who develop in flood zones,

In conclugion, we would urge adoption of a statutory
scheme which embodies concepts of reasonableness on the part
of both parties. These concepts should lncorporate considera-
tton of sound engineering praciices. KNo property owner should
be absolutely liable for every conseguent damage which may be
infiuenced by his improvements. We know of no justification
as to why water law requires a strict liability treatment.

With regard to the rule of Archer v. Clty of Los
Angeles, 19 Cal.2d 19 (which permits upper owners 1o increase
the Tlow of natural watercourses by reasonable means withcut
liability for overflow below), we belleve this is a necessary
and just rule which places a proper obligation on the lower
owner to accommodste increased flows due to the development
of the upper watershed. This has long been the law of
California and lands have been developed in light of this
iaw. A sudden shift in legal principle which would now allow
lower owners to claim damages from new developments would make
any new developer a target defendant for any minor contribution.
And any retroactive statute would create potential liability
on the part of every land developer who built upon his property
in light of the existing law. Such a radical departure from
existing law would create chaos in the field of water litigation.

3) What exceptions to the general rule of liability do
you recommena? :

We, of course, are opposed to any general rule of
1iability. It is difficult to discuss exceptlions to any other
rule unless we know what that rule is. In general, however,
we believe the Division of Highways could easlly live with a
rule incorporating concepts of reasonable use and sound engi-
neering practice. The Division of Highways presently makes
every effort to avoid unnecessary damege to upper or lower
owners, and it has long been the policy of the Division of
Highways to perpetuate natural drainage. We generally locate
our oross culverts at natural drainageweys, and size and
locate drainage facllities to take into conslderation both
existing and potential developments above and below the
highway.
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Az a potential lower owner claimant (it must be
remembered that the highway owner 1s both an upper and lower
owner and is aliso concerned with damage that others may cause
to the highway ownership), where upper owners utilize natural
drainageways, and where their development is properly engi-
neared, we generally have no problem. Our primary concern
is with developers who fall to follow natural dralnageways
and who sometimes seek to utilize highwsy facillities which are
not deslgned to handle, for example, & new subdivislon devel-
opment's runoffl,

Our primery problem with lower owners involves those
wno obstruect natural drailnageways, making our culverts inade-
quate or inoperable. We would anticipate, however, that the
factors involved in a ressonable uce concept would protect
the Division of Highweys from such improper land development,
a5 1t would protect any other owner. The threat of a fiooded
highway and consequent injury to the travellng public, however,
warrants retention of Streets and Highways Code Section 725
meking such conduct unlawful and permitting use of the notice
provisions of Sections 720, 726 and 727. We do feel that
this statute could be improved hy clarifying its application
to any obstructlon of a natural drainageway, whether it falls
within the legal definition of a "watercourse” or not. Ob-
struction of & drainageway, of course, violstes the existing
civil law rule and gives the State the basis for an action in
injunctive relief or for damages -- but it 1s unclear whether
Section 725 is applicable to this type of situatlon. More-
over, Section 725{a} like Section 725(b)(3) should relate not
only to actual damage but 10 the creation of a hazard to
public travel as well. See also Penal Code Section 588 which
supplements the provislons of the Streets and Highways Code.

4) Should the rules relating to water damaege be made
equally applicable to private persons? IT noi, what difTer-
encee 4o you recommend?

Generally ~-- yes. As we stated in our letter of
September 29, 1963, it is our basic conclusion that the
approach should be one of applying the general rules of water
law applicable as betwsen private owners. There may be pro-
jects that require special treatment, such as those relating
to flood control, but this would not ordinarily involve our
department., Generally, & siatute which incorporated concepts
of reasonable use and which would preserve the cammon eneny
doctrine of flood waters and the rule of the Archer case, and
which would alsoc protect against the claims 5f those who
develop in flood risk areas, would not require special excep-
tions for highwaey development.

5} What procedural provisions {such as provisions
relating to the computation of interess, riling of claims,
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statute of 1imitationsg, and the like) do you recommend, if

ary ?

Public agencies have become target defendants in
flood cases a5 is perhaps best illustrated by the rash of
claims flled against the Division of Highways for facllitles
located along and over northern rivers durlng the 1964 flood.
Physical evidence of such flooding. however, scon disappears.

t becomes & monumental task in Investigating clalms unless
they are promptly received, and this investigation procedure
is very costly to any public agency maintaining large numbers
of gtructures, such as bridges, =ach one of which can create
exposure to claims. We feel that the one-year period of
1imitations for damage to real property ls much too long and
a private property owner should be able teo determine whether
or not he haes a claim much sooner than this, We would
recommend adoptlcn of the 1G0-day period.

The law should alsoc clearly provide that the claim
set forth a legal description of the property involved. Many
times, claims received by us do little more than state that
it is for damage to real property located at a post offlce
address with a rural route number. Frequently, it 1s most
difficult to determine exactily what property is involved.

The claimant should alsc be reguired to specifically
jdentify the particular public improvement which caused the
damage and to state the manner in which sald improvement
caused the damage. Qur experience has been ihat many property
owners'! athorneye ilnterpret Government Code Section 910 as
requiring no more than a statement that a claimani's properiy
in the town of ¥, California, suffered flood damage in the
amount of X dollars, as a result of "State highway facilitles”.
It has been ocur experience that, in some instances, the attor-
ney filing the claim has not even given thought as to which
highway facilitles may be involved, nor as Lo whether &
legitimate claim even exists. Thus, claims are received in
wholesale quantities from aittorneys who hope that later facts
might indicate some poessible highway involvement. The costs
of investigation under these circumstances are not only great
but frequently unnecessary -- for the claim will not even be
pursued. We have even experienced cleims filed on behalf of
property owners who, when interviewed, denled any knowledge
of having filed such a claim. Thls causes us to belleve that
Goverrment Code Section 910.2 should be changed to require
that the clsimant personally sign his clailm.

Concerning the computation of interest, we believe
that the usual rule which allows interest only after judgment
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gshould prevall. We can see no Teason why the law should be
different in the area of waters, and we can see no reason
why & public agency should be required to pay pre-judgment
interest where a private pariy, held liable for the same
type of conduct, would not.

We hope that the foregolng will be of some assis-
tance to the Commission in developing a statutory approach
in this most difficult area of the law.

Very truly yours,

EDWARD J. &#awor, Jr. ¢

Attorney
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STATE OF CALIFORNIA

OFFICE OF TlE ATTORMEY GENERAL

Bepartment of Justice

ROOM SO0, WELLS FARGCO BANK BUILDING
FIFTH STREET AND CAPITOL MALL. SACRAMENTO PS814

June 3, 1970

Mr, Johm H, DeMoully

Executlve Secretary

California Law Revision Commission
Stanford University

Stanford, California 94305

Re:

CHARLES A. O'BRIeN
CHIEF DEFMUTY ATTORMEY JENERAL

T. A. WESTPHAL. JR.

CHIEF AGBIATANT ATTORNEY GENSRA
BviZioN DF Sivil LAw

Arto E. SMITH

CHIZF ASSISTANY ATTORNEY GENEAL
RIVIHONW OF CRIMINAL LAW

Tentative Recommendation Relating to

Inverse Condemnation Liabllity for

Water Damage

Dear Mr. DeMoully:

This is in reply to the Commission's request for
comments relative to their tentative recommendation relating
to inverse condemnation ligbility for water damage.

In its letter of transmittal, the Commission asked
several questions in connection with the tentative recommenda~
tion. The first question states:

1,

Do you believe legislation is needed to provide
rules governing liability of water damage of public entities
or private persons, or both?

We feel that legislation is needed to clarify exist-

Ing law,

2,
dation sound?

Is the general approach of the tentative recommen-
1f not, what approach do you recommend?

The Commission's approach to the problem is unsound.
For example, the proposed section 883 would make the govern-
mental entity liable, without exception, for all water damage

proximately caused by its improvement.
overrule the holding of the §

C:j v. County of Log Ang

mental entity 1is not

This provision would
upreme Court enunciated in Albers

eleg, 62 Cal.2d 250, namely, that a govern-

able when exercising its constitutional

police sawer (See Gxray v. Reclamstion District No. 1500, 174
Cal, 622), nor is 1t liable where it 1s legally privileged to
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inflict the particular injury (See Archer v, City of Los
Angeles, 19 Cal,2d 19). Proposed section 883 would also
eI%m{nate the rule of reasonableness which the Supreme

Court in Keys v. Romley, 64 Cal,2d 39, established when
dealing with surface waters., Also, this proposal would
withhold from the state the immunities applicable when acting
in aid of navigation. (See Colberg, Inc, v. State of Calif-
ornia ex rel. Dept, of Pub, Wks., E’ Cal.2d 408.Y ~ We belleve
that these concepts should remain an integral part of our

lew and any statutory provisions relating to inverse condem-
nation should acknowledge these principles. Further, we feel
that a governmental entity should not be liable for damages

in inverse condemnation unless there is fault on the part of
the governmental entity. In this re%ard, it is our opinion
that where a governmental entity employs sound engineering
practices in the planning, designing and construction of

its projects, that the entity should not be liable for damages
proximately caused by the improvement. This concept should
be embodied in any statutes enacted re inverse condemnation
liability.

Our position 1s based primarily upon two facts that
are evident from the experience of this office. The first is
that under present law the State has been confronted with
millions of dollars of claims, and if the law were changed
te 2 rule of strict liability, both the amount of the claims
and the final payout in settlement or judgment would increase
by enormous measure. (By far the greatest liability exposure
the State presently faces for all the services it performs
lies in inverse condemnation, even under present law.) The
second 1s that with a rule of strict liability, governmental
entities will not construct all of the needed flood control
proiects of general benefit because the total dollar exggsure
will be undeterminable and far in excess of the funds that the
taxpayer will deem appropriate,

A brief resume can best illustrate the first point.
(The figures only relate to claims handled by the Attorney
General and do not inciude claims against the State involving
roads and facilities of the Department of Public Works.) As a
result of the flooding which occurred in Northern California
in December of 1955, the State received approximately 275 claims
for flood damage which were based upon a theory of inverse con-
demnation, The total amount of money. involved in these claims
was $25,132,000. A number of these claims were tried in Sutter,
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Yuba, Yolo and Butte Counties, with the State paying a total
of approximately $6,600,000 in judgments and settlements,
including interest, The State Reclamation Board administered
the funding for the defense of most of these claims, and the
costs incurred in the defense thereof were approximately
$590,000. This amount does not include the Reclamation Board
office and clerical costs nor expenses incurred by our office
in the way of attorneys' salaries, costs of investigations,
clerical, etc,

As a result of the high water that occurred in 1962,
we recelved one claim for flood dama%e based upon a theory of
inverse condemnation in the amount of $150,000.

In 1964, we received approximately 93 claims for
flood damage which were based upon a theory of inverse condem-
nation., The total amount involved was approximately $55,201,000.

As a result of the high water which occurred in 1967, -~
we received approximately 24 claims for flood damage which were
based on a theory of inverse condemmation. The total amount
involved in these claims was approximately $2,257,000.

In 1969, we again had some high water, and as a
result thereof we received 7 claims totaling approximately
$374,000. These claims were also based upon a theory of in-
verse condemnation.

High water occurred again in 1970 in Northern Calif-
ornia alon% the Sacramento River and its tributaries, and we
have thus far received approximately 162 claims totaling over
$11,000,000. (The total amount in claims for water damage
recelved from January 1965 to date is approximately $69,000,000.)
The statutory Eeriod for filing claims has not expired, and
it is reasonable to expect that additional claims will be filed,
It is apparent from the claims received that the claimants'
theory for recovery is based upon inverse condemnation,

In addition to the $590,000 expended by the State
Reclamation Board, our office has, to date, spent approximately
$725,000 for consulting services, including work dome by the
Department of Water Resources, in the defense of the flcod
damage claims and suits. Qur expenses for consulting services
have averaged over $125,000 per year. Also, our office has
incurred court costs of approximately $60,000. All of the
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1955 flood damage suits have been disposed of and, as indicated
above, we have paid out approximately $6,600,000 in judgments
and settlements., Most of the 1964 claims have been litigated,
and we have been fortunate in disposing of all but approximately
32,000,000 of these claims, We have paid out approximately
62,000 in settlements. The balance of the claims have either
been dismissed or tried with judgments rendered in favor of

the State of California. A number of these cases are presently
on appeal. Whether any money will have to be paid in this
litigation is questionable.

In connection with the 1962 flood, the one claim
filed is presently on agpeal, With respect to the 1967 claims,
approximately half of the claims are on appeal (appeals here
are based on pleadings and not the facts) and the other half
are yet to be tried,

The defense of inverse condemnation suits for water
damage is a difficult task under the present decisional law.
However, were the law to be changed to provide that the govern-
mental entity would be liable for all dama%es without the benefit
of the presently recognized exceptions to liability, it would
create an intolerable situation, The amount in Judgments and
settlements would, undoubtedly, increase. Further, the number
of claims would surely increase and our already high costs of
defense would likewise increase. Needless to say, the State’s
exposure to liability would almost be unlimited, especially
with respect to pro{ects which were completed years ago, In-
verse condemnation liability for water damage should not be
expanded, If any action is taken in this area, it should be
directed towards bringing intc proper perspective the doctrine
that the governmental entity is not an insurer merely because
the government has undertaken a public project. It should not
be held to standards greater than the private sector. The
concept of sound engineering practices as a standard of care
required by public entities would tend to achieve this desired
goal, Therefore, we recommend that any statutory provigions
enacted in the field of inverse condemnation liabllity for
water damage embody the concept of sound engineering practices
and also recoinize the exceptions to liabillty under prevail-
ing decisional law interpreting the applicable constitutional
provision (Article I, § 14, Cal, Const.).

3., What exceptions to general rule liability do you
recommend?
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We respectfully refer the Commission to our prior
answer,

&, Should the rules relating to water damage be
made equally applicable to private persons? If not, what
defenses do you recommend?

At this time there are recognized differences in the
law as applied to public entities and as opposed to private
persons., One example of this is found in the police power,
which is applicable to the State but not avallable to private
persons, Also, the State has certain inherent powers with
respect to navigation which are not available to the private
landowner. These are two distinctions which should be con-
tinued in any statutory provisions enpcted in the field of law
relating to inverse condemnation, Also, consideration should
be given to the fact that the State, at great expense, in
embarking upon large flood control projects, is providing sub-
stantial benefits for large areas of population., The feasibility
of such projects is based upon a benefit cost ratio, If all
possible damage that may be caused by the project is congidered
as an item of cost, it is possible that needed projects would
not be economically feasible., It is foreseeable that the public
necessity may override the risk of private loss. To insure the
construction of needed projects, serious comsideration should
be iiven to provide the government with immunities when engaged
in flood control projects. To increase liability in this area
is to risk the probability of eliminating needed flood control
projects. This phenomenon was recently encountered by our
office when the State was confronted with the need for doing
additional maintenance work in the area of the Colusa Weir and
the Cache Creek Settling Basin., The State was reluctant to
spend additional money due to the possibility of further ex-
posure to liability for water damage by this additional
participation in the project. The additional work was essen-
tial for the proper operation of the public improvement and
the monies were eventually made available, There appears to
be a great awareness and concern in some segments of State
government with respect to the exposure of the State to lia-
bility in the area of inverse condemnation. There is a serious
question as to whether the State will continue to participate
in flood control projects under the present state of the law,
and this reluctance will undoubtediy be compounded were the
poposed section 883 to be enacted.
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” . 5. What procedural provisions do you recommend,
if any?

Contrary to the usual rule of actions against a
public entity which allows Iinterest only from the date of the
judgment, a plaintiff, in an inverse condemmation proceeding,
is presently entitled to interest from the date of injury i
ke obtains a judgment for damages in his favor (Youngblood
v. Los Angeles County Flood Control Dist,, 56 Cal. .
Where there has been an actual taking In the traditionmal
sense, i.,e., the public entity has taken over private pro-
perty and is possessing and using same, it wouid seem reason-
able that the property owner be entitled to interest from the
date of taking. However, where there has not been a taking
but merely a damaging, we fail to see any valid distinction
between an inverse condemnation proceeding and the usual tort
action wherein interest is ouly allowed from the date of
judgment. Thus, where there has been no taking but merely a
damaging, it is recommended that legislation be considered
which would permit interest only from the date of judgment,

Under our present law, an individual seeking damages
to personal property or growlng crops must flle a claim with
the public entity not later than the 100th day after the
accrual of this cause of action., A claim relating to any
other property damage must be presented not later than one
year after the accrual of the cause of action (Government
Code section 911.2), Hence, a claimant seeking damage to
real property has one year in which to file his claim. From
past experience, we have found that on numerous occasions
claims for real property damage are not filed until several
months after the occurrence of the event complained of; that
by the time we are able to make an investigation, the property
has already been restored to its prior condition, Our investi-
gation ig often meaningless, It would seem reasonable that
an individual would know within 100 days whether his real
propexty has been damaged or not, and that this is sufficlent
time to permit him to file a claim with the entity. Thus,
we recommend that serious consideration be given to shorteming
the time for filing a claim for real property damage from one
year to 100 days to conform to the statutory period applicable
to personal property and growing crops.

In many cases the claimant, in filing a claim against
a public entity for damages to real property, merely gives a
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general description of the location of the subject property.
This may be considered sufficient under our present claims
provisions; however, when the govermmental entity attempts

to make an investigation of the alleged damage to the real
property, it cften encounters considerable difficulty in
actually locating the damaged property. Expense is often
incurred in searching the %iles of the county assessor's
office in an attempt to ascertain the location of the pro-
perty., To eliminate this problem and expense, consideration
should be given to adopting a statute which wuld require the
claimant to give a definitive legal description of the subject
property allegedly damaged. The statute should alsoc provide
that failure to do so i1s fatal to a later actien.

It would also be desirable to codify the rule that
complaints be limited to the property described in the claim,
This provision should alsc be jurisdictional. In addition,
it would be desirable to require claimants to personally
verify their claims., We have found on occasion instances
where claims have been filed and the claimant was personally
unaware of the fact. Such a provision would eliminate this
problem,

Consideration should also be given to the enactment
of leiislation which would require a claimant, in presenting
his claim, to specifically identify the public improvement
involved and state how the improvement caused the alleged
damage, injury, or loss. This requirement should also be
jurisdictional.

In 1968 the legislature amended section 947 of the
Government Code and eliminated the provision which provided
that where judgment 1s rendered for the public entity in any
action against it, allowable costs incurred by the public
entity in the action be, in no event, less than $50,00 as
against each plaintiff., This provision provided some measure
of protection to the public entitiles from an avalanche of
bogus and unworthy claims., At presenk, there is no similar
provision to protect against wholly umnworthy claims, The
public entity has to undertake the expense of investigation
in the defense of numercus claims filed, which can be quite
costly, as evidenced above. A public entity, if it prevails,
may not, in some instances, he able to recover one cent for
the expense incurred in the defense of the claim., It is
recommended that the deletion made to section 947 of the
Government Code in 1968 be reinstated and the amount of the
award be increased to at least $100.00 from each plaintiff,
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There are occasions where the facts disclose that
the public improvement has caused compensable damage and also
may cause successive future damage to private property. Con-~
sideration should be given to the adoption of legislation
which would permit a governmental entity, under such circum-
stances, to propose a plan subiect to the court's approval
by which the injury-producing features of the public ilmprove-
ment will be corrected or their harmful impact reduced in
lieu of payment of compensation in whole or in part. A public
entity should have the choice of whether to pay dameges to
correct the deficiency or condemn the rights necessary to allow
compensation for the damage.

The public entity is not, and should not be, an
insurer of its public works for any and all damages that
might result therefrom. It seems reagsonable that the public
entity should not be liable under a theory of iaverse condem-
‘nation unless it is shown that the public entity failed to
employ sound engineering practices in the planning, desi%ning
and construction of its public works. This concept should be
the underlying theme for any liability arising out of inverse
condemnation, No good reason can be advanced why the public
entity should be held to a higher standard for its public works
than is private enterprise.

Therefore, we Tecommend that serious consideration
should be given to embodying the concept of "sound engineering
practices” into our statutory law relating to Inverse condem~
nation, Unless this standard or one similar is established
as a basis for liability in an inverse condemnation action,
the drain on the public treasury is without limits.

Very truly yours,

THOMAS C, LYNCH
Attorney General

LLO BINKELMAN

Deputy Attorney General

LH:bh
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I have recepwaed the ten ve recommendation relating
bo inverse condemnation relative to water damage and interfeyence

with land stapaliity.

Theore 13 one baslic practical problem from the stand-
peint of rpublic entitics vow inhoerent o court Gecisions and not
lleviated but reinforced by the tentative recomeendation. The

randard form of publisc liability iunsurance policy issued to
public entitics has but oune exclusion and that relates to lia-
bility arising from condemnation. This presumably includes
the policy.

inverse condsmnation under the language of

Liabilizy of publio c
rcated by Lthe courts ﬂng inve
orivate parties would Te liable in tort order to avoid the
SOVErign lﬂmhrit' Agctyine. This ration should no longer appl
and to the extent that public entities are to be held liable en
any theory where a private party woulad be keld liable, it shoul
e hased upon tort and not apon inverse condempation. To do
otherwise is 1o give the insurance companies a potential escape i
their policigs in situations whare such an e5CApe should not be
available. ¢ is the opin:on 0f the undergigned that any legisla
revision should divide the liabil:ity of punch entities into two
clasgifications of tort and inverss coademnatlon.

ntities for water dam was prcd~
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Certain other problemes arise which do not appear to be
answersd by the tentative recommendations. Let us assume either
acceptance of subdivision improvements by a city including street
and storm drains or construction of storm drain facilities whereb
waters are diverted into a2 storm drain channel. In both instance
increased waters are collected into the streets and related store
drain chanmels or storm drain facilitiesz over and above what woul
coour with the land in its natural state. As we know, hydrolo---
gists will classify storms according to intensity, eg. 10 year,
25 vear., 50 year, LU0 vear storms, etc. It 1is perfectly reason-
aple to have a public entity design such facilities to handle tho
waters enanating from storm intensity occasioned by storms Of a 8
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Gentlemen:
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EXHIBIT V
SYATE OF CALIFORMIA—RESOURCES AGENCY RONALD REAGAN, Govern
et

PARTMENT OF WATER RESOURCES
P.O. 80X 388
SACRAMENTO

93302

Mr., Jonn H. DaMoully

Axecutive Secretary

California law Revislon Commission
Stanford Universiby

Sganford, Cailfornia Gl 205

Dear Mr. DeMoully:

Pursuant to vour request for comments dated March
13, 1970, we have reviewed the Commission's mantative Recommenda-
tion for revision of lnverse condemnatlon 1liability for watler
damage. Also, 1n sccordance with your request we have consldered
the applicablililty of the principles of the Tentative Recommenda-
tion to private liability for water damage.

The Recommendation by seemlngly reverting to strict
1iability for any conduct resulting in water damage would not
be a modernization of the law and is unsatisfactory. The strict
l1iabllity approach 1s mechanistic and achleves certainty but
injects rigldity into the law; rigldity which of necessity must
disregard the clrcumstances of the properties involved, the
comparative merilt of the parties! conduct, and the interrelation-
ship of that conduct to the community 's interests. Furthermore
strict ilability as & basls of inverse 1iability for water damage
1s inconsistent with the analysls of the [ommlssion's consultant,
Arvo Van Alstyne who concluded that the "general fiscal deterrents
in the form of indiscrlminately imposed strict 1iabilities™ may
be more inimical to overall soclal and econorilc purposes than
"specifically limited llabilitles determined by the reasonable-
ness of the risx assumptions” assoclated with the conduct causing
damage. Van Alstyne, Inverse Condemnatlon: Unintendjed Physical
Damage, 20 Hastings Law Journal 731 (1969}).

The strict 1iability apgroach of the Tentative
Recommendation would Introduce differing and discriminatory
rules of 1ilability for pubnllc and private parties. ANy attempt
to extend the approach to private 1izability is no more rationally
supportable than its application to public liability.

The Recommendation ls also unacceptable in that it
purports to abrogate the commen enemy doctrine and the rule of
Archer v. City of Los Angeles 19 Cal. 2d 19, 119 P. 2d (1941).
Both doctrines are well estapllished and should be preserved,
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Preservation of the "common znemy’ doctrlne 1n inverse
condemnation 1%abllity for water damage is essentlial to public
agencies. Whether actling on behalfl of a proup of landownsrs in
constructing a flood control project or merely protecting 1ts
property from rlood damage 2 public entlty is indistingulshable
from a private landown:r. To impose liability on a publle
entity for constructing [iooed control facilitles wille lmmunizing
an adjolning private landowner LY application of the common
enemy doctrine is wholly unjustifted. Such inconsistent treat-
ment could prevent construction of necded [lood soantrol faclilitles
in Just the clircumstance where individuzl lundowners could not
afford the undertaking and of necessity wuet exerclse thelr
right tu repel flood waters collsetively through a public agency.
Conversely, appilcation of the comnon enemy doctrine to public
agencles preserveg the sume relative 1iability for exercize of
the collective rights as for exercice by tue indlvidual land-
owners, and would ensure construction and extenslon of [lioocd
control projects which are ln the gensral public interust.

Furtiher abrogation of the common enemy doctrine would
be insonsistent with the legislatlve concern for expanslon of
public 1iabllilty which vas manifested in the resoliution authorlzlng
the study of inverse condemration llabllity for watexr damnupe.
In Senate Resolutloa HNe. 8C, stats. 1665, Cnap. 1301 it was
expressly notesd,

"mhe study...{of inverse condemnatlion liabilility
frow flood conkrol projects})...ls necegsary because
of tne magnltuds of the potentlal liabillty for in-
verze condemnation under the recent Gecisions of the
Callifornils courts.”

The Kecommendatlion 1n zbrozating the common snemy doctrine would
{nsure the unlimlted expansion in 11ablliity wnlch was only a
threat when the Leglslature authorized tne study. To avold re-
gulring public agencles Lo be insurers of damage resulting from
fiood control or protectlon ueasures the Common eneny doctrine
must be retalrned.

The rule of the aArcher case recognlizes the right of
upper landowners within & watersned to inflict downstream damage
as a conseguence of incrzasling the fiow 1n ratural water courses.
Tais rule effects a reasonable allocation of riske conslistent
with the contemporary trend toward urbanization. Since most
owners apre both upper and lower «1th respect to particular neigh-
bors, they enjoy both the burdens and benefits of the rule.

This Department in constructing and operatlng the
State Water Project hus incorporated cross drainage features to
accommnodate existing drainage patterns and To utilize natural
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stream channels whers posslble. fhege fosturcs were designad
and Incorporated on the promics that the Ltste enjoyed the
riglts recognized in Archey to Increazse ine valouvity or voiume
of Water in naturul streza cihgnnels even though some damage
might attend that cotlon. To aliter tne rule enunclated in the
Archer case at this tlme would subject tals Department, as well
2s otner public agencies simllarly situated, to sn unwarranted
razh of litipation and an lpordinute financial burden, wnetoer
from resulting liabllity or the coste of paysleally modlifying
gll cross drainage fMzaturecs. Furstherwore, the mocs recent defini-
tive ctatement of Inverse LlaDllity, hlberc v, Ccunty of Los
Angeizs, 02 Cel. 24 @40, 39& P. ol 125, L2 Sal. Rptr, o9 (2965
recoznized tne vellidity of the Aprcher rule znd expressiy pre-
served it. Similarly we believe Tne Commlssion't Hicommenlstlon
should recognlze and restate the rule of the Accher casge.

Our analysis indicates thet a ratlonal rule ol water
damagze liabillty, both public and private, must be predicated on
a judiclai evaluation of the "comparative reasonzbleness’ of the
conduct of all interested partiss. The process of evaluatlon
should encompast all congliderations relevant Lo the reasonable-
aess of the partles suen as the probvability of 1njury, avallable
means to mitigate the offect of the threatened hazard, extent of
local accepbtabliilty of the activity, the overall publlc purposes
served, the pecuitar factors lnnerent ln the performance of
covernmentel functione, an? any other equltatle factors.

Ta fozter proper recognltion of zli rolevent factors,
particularly those relating to the functlons of publle entitles
both the rule of compurative reasonableness and the princlpal
factors in applyins tne rule should be leplslatively artlculated.
e Commission's consultant simllarly recognlzed this need to
ensure proper application of guch a crule.

We belleve a ruie of comparative reasonable conduct
with appropriate exceptlons to preserve tie common enemy doctrine
ang the rule of the Archer case would put 1n proper perspective
the obligations and relatlonships of wdjolning iandowners whille
avolding the strictures of arbitrarily impoced absolute 11abillity.
Such & rule contrary to a rule of strict ilabllity, could be
responsive to changes in the character and phllosopnlies of land
use, as well as recognizing the dlversity of circumstanves and
legitimate interests and activitles producling water damage.

In closing we note that historilcally public and private
11ability for water damage has enloyed & general parlty in large
measure due te Judiclal resort to private liability for public
1iability concepts. We beileve thet the parlty of publlc and
private 1iability snould be retalned in areas of comparable
activities. Where activitbles are pecullar to the executlon of
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720 SHEFFET v. CouNTY OF LOS ANGELES
3 C.A 3 120, —— Cal.Kpir. ——

[Civ. No. 32487, Secorgt [hst., Div. Five, Jan. 2|, 1970.]

DAVID SHEFFET. Plaintitf and Respondent, v.
COUNTY OF LOS ANGELES et al., Defendants and Appeilants.

SUMMARY

Plaintiff, as the owner of realty, brought an action against the county
and a construction company for damages caused by surface waters and mud
draining across and onto plaintiff’s property and into a drainage ditch from
the land and streets owned by defeadants. Plaintiff further sought an injunc-
tion’ ordering defendants to refrain from draining surface waters across

-plaintiff's {and. The trial court awarded plaintiff $50 in damages against
both defendants and issued an injunction enjoining defendants from in any
manner discharging onto plaintiffs property or within the ditch located on
plaintifi’s property surfice waters in excess of defendants’ existing prescrip-
tive rights. Defendants were further ordered to take corrective steps within
a specified time to prevent excess drainage. (Superior Court of Los Angeles
County. William E. Fox. Judge.)

On appeal, the injunctive rebief was affirmed only so far as it related
to the over-crown run-off, which resulted from the negligent design of the
crown height or road pitch and which had no relation to the reasonableness
of the public improvement sought to be created. As to the county, the judg-
ment was reversed as to the relief sought to be granted as to any increased
use of the ditch for water-diversion purposes only, the court noting the
county’s power of inverse condemnation. The case was remanded to the
trial court on the issue of damages, since the plaintiff was entitled to both
the cost of erecting any preventative structure on his property and the
damage caused by the burden of requiring such protective structures.
(Opinion by Stephens, Acting P. J., with Aiso and Reppy, 1J., concurring.)

HEADNOTES
Classified to McKanney's Dhgest
{1} Waters § 393 — Protection Against Surfacre Waters — Discharging
Water on Neighboring Land.— Neither an upper nor a lower land-
{(Jan. 1970}
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owner may act arbitrarily and unreasonably in his relations with others
and still be immunized from all kability; therefore, it is incumbent on
everyone 1 take reasonable care in using his property to avoid injury
to adjacent property through the Row of surface waters. Failure to
exercise reasonable care may result in liability by an upper to a lower
landowner,

Waters § 391—Protection Against Surface Waters,-Anyone threat-
ened with entry {0 bis property by the flow of surface waters has the
duty to take reasonable precautions to avoid or reduce any actual or
potential injury.

Waters § 393 — Protection Against Surface Waters — Discharging
Wsler on Nelghboring Land.— Where the actions of both the upper
and lower landowners are reasonable and necessary with regard to .
avoiding injury from the flow of surface waters, any injury must neces-
sartly be borne by the upper landowner who changes a natural sysiem
of drainage.

Waters § 393 — Protection Aguinst Surface Waters — Discharging
Water un Neighboring Land.—Requiring a lower landowner to take
affirmative action before he complains of unreasonable surface water
diversion by an upper landowner would in many instances place an
unreasonable burden on the lower landowner; all that he is required
to do is act reasenably.

Waters § 412 — Protection Apgpinst Surface Waters — Remedies —-
Questions of Law snd Fact.——The issue of reasonableness in taking
action to prevent damage by diversion of surface waters becomes a
question of fact to be determined in each case on a consideration of
ail the relevant circumnstances, including such factors as the amount
of harm caused, the foreseeability of the harm that resulis, the purpose
or motive with which the landowner acted, and all other relevant
matier,

Waters § 393 — Protection Against Surface Waters — Discharging
Water on Neighboring Land.——-Reasonable conduct in preventing dam-
age from a diversion of surface waters may or may not require affirma-
tive action by the lower owner, depending on all the circumstances.
The social utility of the npper owner's conduct in diverting the water
must be weighed against the burden that such conduct would impose
on the lower owner.

[Jan. 1970}
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8

)

(19)

an

(12}

Damages § 29—Mitigation and Reduction of Loss.—A person who
may minimize damuge and fails to do so cannnt recover for the excess
damage occurring; but one who reasonably acts to minimize the dam.
age should recover the costs of such minimization as damages.

[See CalJur.2d, Damages, § 111 et seq.: AmJur.2d, Damages,

§ 43}

Damages § 32—Mitigation and Reduction of Lows—Duty to Minimize
—In Cases of Injury to Property.--Where an injured person acts
reasonably Lo minimize darmage or by inaction does not unreasonably
ncrease his damages, he may recover damages for any diminution in
the value of his land aliso involved, :

Eminent Domain § 208—Inverse Condemnation—Damages: Walers
§ 400—Protection Against Surface Walers—Public Works—The in-
creased use of a property owner's ditch for a diversion of surface waters,
as the result of a public improvement, is in the nature of inverse con-
demnation {Code Civ. Proc.. § 1238): and a county is not, as a matter
of law, prohibited from increasing a servitude if such increase is with-
out unreasonable damage to the owner of the servient estate and
compensation for any diminution in the property’s value is paid by the
county.

(See CatJur.2d, Waters, § 735; Am.Jur., Waters (15t ed § B5).)

Eminent Domain § 204 — Inverse Condemnation. — Against public
bodies, when damage is incurred by virtue of a public improvement,
the right of action accords with the rules established in inverse condem-
nation; but where the damage is done by a private party without the
powers of condemnation there is no action in inverse condemnation
though a similar result obtains,

Eminent Bomain § 204—Inverse Condemnation.—Inverse condem-
nation is the name generally ascribed to a remedy that a property
owner is permilted to prosecute, to obtain the just compensation that
the Constitution assares him when his property, without prior payment
therefor, has been taken or damaged for public use.

Waters § 398-—Protection Against Surface Waters—Rule as to City
Lots.—Though a county merely approved the plans and accepted the
streets of a subdivision, leaving the actual planning and construction
to a private contractor, il was not thereby shielded from iiability from
the overflow of the streets™crown into an adjacent property owner’s

{Jan. 19703
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- ditch, where the overflow, though resulting from the improvement, was
not a necessary consequence of the improvement fo the higher ground.

(13) Eminent Domain § 208—Inverse Condemnafion-—Damages,— Abseat
something in the nature of a protective covenant, where a public entity
approves thie plans for a subdivision, including 4 drainage system, and
there is damage to adjacent property as a result of those improvements,
the pubtic cntity, not the subdivider, is liable injan inverse condemna-
tion suit, - '

{14) Injunctions § 12—Matters Controllable.--Where a taking of private
property for public use is attempted under the power of eminent
domain without providing for compensation, &n injunction will lie;
if property has been taken for a public use without providing for com-
pensation, an unqualified injunction may be refused if the public use
has intervened.

(15) Eminent Domain § 204—Inverse Condemnation.-The appropriate
course to pursue when a public use has attached to private property is
to sue for damages in inverse condemnation; unless plaintiff can show
good reason why such remedy would not be adequate, he is not entitied
to an injunction where the public use has intervencd.

(16) Eminent Domain § 204—Inverse Condemnation.—Where a property
owner permits completion by a public agency of a work that results in
the taking of private property for public usc, the owner will be denied
the right to enjoin the agency, and his only remedy is a proceeding
in inverse condemnation to recover damages. |

(1) Watcrs § 400—Protcction Against Surface Waters—Public Improve-
ments.—Though a surface water diversion may not be part of a public
improvement, the resultant run-off and diversion, if intended, is caused
by the improvement; and where public use of the improvement obtains,
the damages that afso result and that are attathed thereto ace within
the authority of the agency causing the improvement, o the same
extent as is the improvement itsclf. ‘ .

{18) Public Works § 12—Liability for Negligence.— Neither a party in-
jured by construction of a public works nor the courts may impose
corrective authority on public works alrcady created unless they are
negligently constructed or constructed in 2 mapner ynnecessiry to the
public improvement;, distinct from those already created are those not
yet existent, for then the relative merigs of llnjury may be weighed
against the public’s benefits.

[Jan. 1970]
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{19

20

(23)

(22)

{23)

24

25)

Waters § 408 -— Protection Against Surface Waters ~— Remedies —
Injunction.—-A mandatory injunction could issue ordering a county
to cease caguging in acts of negligence in the maintenance of an
insdequate drainage system. where the crown height or road pitch in
u subdivision resulted in excessive run-off into @ ditch on private prop-
erty on lower ground and the run-off had no relation to the reason-
ableness of the public improvement sought to be created.

Eminent Domain § 204—lInverse Condemnation.—Inverse condem-
nation docs not itvolve ordinary negligence. but rather, damages that
are a natural consequence of the public improvement.

Enminent Domain § 204 Inverse Condemmnation: Waters § 408—Pro-
tection Against Surface Waters—Remedies—Injunction.—An injunc-
tion issued against a county exceeded the bounds of judicial authority
insofar as it related to an increased use of plaintiff's drainage ditch
on lower ground by an overflow of ‘surface waters; approval in that
respect would authorize an injunction that would effectively negate
the government's power to take property through inverse condem-
nation.

Eminent Domain § 207 — Inverse Condemuation—Complaint.— A
cause of action in inverse cundemnation was substantially set forth,
though subject to improvement by amended pleading, where plaintiff
alieged that defendant county allowed construction of a subdivision
on land above plaintifT's property. that defendant allowed construc-
tion of and acceptedl the streets on ‘said lund, that the construction
reduced the natural drainage area on said land, causing substantial
surface waters to be discharged onto plaintiff’s property and overioad
his drainage ditch, and that these surface waters continued to be dis-
charged onto his land. Such facts, if truc. constitute a taking for a
public purpose. ,

Appeat § 1096 — Invited Error — Findings. — Defendants may not
complain on appeal of defects in the court’s findings for which they
are responsible. '

Appeal § 973(4)—Theory of Case—New Theory on Appenl.——Appel-
lant cannot change the theory of his case aftet the failure of his strategy
in the trial court. .

Waters § 200—Ditches—Natural Channel as Coadpit.—A mere canal
or ditch will not be considered a natural watercourse unless it is a mere

[Jan. 1970]
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enlargement or alieration of an existing nalural watercourse, even
though it is the most convenient way to drain land. Moreover, a natural
watercourie must be fed from other and more permanent sources than
surface waters unless they naturally converge (o form a definite channel.

{Sce Am.Jur., Watem (1st ed § 76).]

(26) Waters § 460—Protertion Apainst Surface Waters—Public Improve-
ments,—Where a measure conceived by a county to prevent -an over-
flow of surface waters from a public improvement onto plaintiff’s lower
land was a measure that might reasonably be expecied to be taken by
the county, its failure to take such precaution goes directly to the
unreasonableness of its actions; and whatever plaintiff must erect on
his property to prevent damage, he is entitled to both the cost of the
erection and the damage caused by the burden requiring such protec-
tive structures. : o

C o an Eﬂﬁm,mmdnﬁzﬂ—hvemcmmﬁm-—Maggs.—An
owner whose property is being taken or damaged by a public. entity
has the duty to take all reasonable steps available to minimize his loss.

(28) Waters § 400—Protection Against Surface Waters—Public Improve-
ments.—A county has the duty to construct its streets in such manner
as to accomplish the purpose for which they were intended, and this
includes providing & road with such crown or pitch as to divert
oncoming surface waters that would flood lower property; if the
approved design fails to meet the purposc for which it was created and
the condition of the strect results in causing damage, its maintenance

.in such condition may be enjoined, for the resultant damage is not for
the public use. ‘
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OriNlON

STEPHENS, Acting P. J.---This 1 un appeal by defendant County of Los
Angeles (County) and defendant Gibco Construction, Inc. (Gibeo) from
a judgment of the Superior Court of Los Angeles County in favor o
plaintiff and against deferlants. The action was brought by planiifl, as an
owner of real property. against defendants for damages caused by surface
waters and mud draining across and onto plaintiff's property and into the
drainage ditch on plaintifl’s property from the land and streets owned by
the defendants; for an injunction ordering defendants to refrain from
draining surface waters across plaintiff's land; and for an injunction order-
ing defendants to take corrective steps to prevent the draining of surface
waters onte plaintils land and in plaintifi's drainage ditch in excess of the
existing prescriptive rights of defendants. After a court trial, plainbif was
awarded $50 in damages agamst both defendants,’ snd the court issued
the following injunction: “Defendants Gibeo Construction, Inc., a corpora-
tion, and County of Los Aageles, and each of them, are enjoined from in
any manner discharging onto the real property of Plaintiff or within the
ditch located upon Plaintiff’s property, in excess of Defendants’ existing
prescriptive rights, the surface waters which collect from time to time on
said Defendants’ lands, walks, curbs, drives, gutters and streets, and further,
said Defendants, and cach of them, are hereby ordered, directed and re-
quired to take corrective steps within 240 days hereto to prevent the said
draining of surface waters onto Plaintif™s land and upon and in Plaintiffs
ditch in excess of Defendants’ existing prescriptive rights.” :

Piaintiff has owned and resided on the real property known as 396 E.astl

Mendocino Street in Altadena, California since 1952, Prior to March 1965,

the property ocated across the street from plaintiff was higher and un-
improved land. In March of 1965, defendant Gibco commenced con- -

struction of a subdivision on the property, then known as Tract No. 29892,
The property was cleared of trees and brush in‘March of 1965, and grading
was commenced during the months of April and May 1965. Plans for
the subdivision were prepared by engineers employed by defendant Gibceo,
and were approved by dedendant County. Contained in the plans were two

one-block-long streets: Deodara (running cast and west} and Oliveras

(running north and south). After they had been completed and had passed

final inspection, they were dedicated as public highways and accepted by

defendant County “for all public purposes and liabitity attaching thereto.”

Due to this construction, the aatural arca available for absorption of surface

waters on the tract was redoced by 51.4 percent. This reduction, combined

VAL time of argnment on appeal, both defendams waived uppeal as to this portion
of the judgment.
[Fan. 1970]
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with the design of Oliveras and Deodara Streets, created an increased and
different pattern of surface-flow from the tract. concentrating the run-off to
and down Ofiveras. which dead-ended at its intersection with Mendocino
immediately north of plaintifl’s easterly driveway apron, Prior 1o November
1965, plaintiff had experienced no flow of susface water onto his property
from across the street. In various rainstorms between 1965 and December
1966, water and mud from the tract fowed onto and flooded plaintiff's
property, via the overflow from Oliveras, across Mendocino and down the
driveway on the east side of plaintifi’s property, as well as mud and water
from the tract being deposited in the drainage ditch on the west side of
his Jand. Plaintiff made several complamts to the County and Gibeo, but
neither defendam took any steps to alleviate the problem of water and mud
flowing from the tract. '

On this appeal from the judgment, defendants raise five contentions:
(1) the plaintiff did pot act reasonably in protecting bis property; (2) the
injunction is vague, confusing, and incapable of being carried out: (3) an
injunctiun does not lie where plaintiff has only suffered nominal damages;
(4) plaintiff’s drainage ditch is a natural watercourse and defendants may
propestly discharge surface waters into it: (5) by siatute, defendant County
is immune from liability in this case.

California courts follow a mdified rule of civil law in determining the
rights and liabilitics of adjoining Yandowners with respect 1o the flow of
surface waters.? (1) As stated in Kewy v. Romiey, 64 Cal.2d 396, 409

*For a general discossion of surface waters wnd the civid baw rule relating 1hereto,
wee 52 .C S, § 723 et seq., Waters, p. 364; alse, as what appears (v have been a fore-
runncr of Keve v. Roatley. 64 Cal.gd 396 SO Cal.Rpir. 273, 412 P.2d 529, iajra,
sec Voight v. Southern Pac. Co., {94 Cal.App.2d Supp. 907 w p. %0 {15 Cai.
Rpur, 59).

The text uf | CalJur.2d, § 5. Adjoining Laodowners, 732-733 isx of particadar
interest. There it is noted 1hat California bas adopted the rule of the civil faw as it
relates to surface waters. {Since the 1ext was wnitten pre-Kevs and pre-Paglionti v,
Acguistapace, 64 Cal Zd K73 {50 Cal. Rpte, 282, 452 P20 5384, irefra, we must add that
the rule in Californin is now @ predified civil faw rale.] After stating that “the owner
of higher fand has o right, for his own relief, either 1o divert the surfage water from
his Jand onto adjuiniog lund over which 1 would not naturadly have flowed Jciting
Turner v. Tuchiwinne Connry Water <o, 25 Cal, 397, Weod v, Moulion, 146 Cal, 317,
B0 P. 92], or, by accumulating such water wpon his own Land, or s ditches or other
Jike artificial channchs, 10 precipitate it upon wbjoining Yand in increased quantities or
in a form differem from that it which it is accustemed naturally 1o flow.” the 1eat then
states, It xeems Lhat this doctrine has oo application 1o city Jots. The owner of such
a ko, in the exercise of proper dominion wwer hin properly. may make changes in il
surface which are essenlizl to its enpyment, even theugh he may thereby interfere
with the flow of water from or onto an adiivaing Wt Ko citation of authority iy
given Tor this conclusion, and it appears fo bave heen comiderably limied by the
sunbseguent statement, “If the owner of o vity lot wisihes o remove water, whether
arising fron: rain ur from o ceuse eriginatiog on bis ot he most conduct it directly

{lan. 1970}
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SO CalRpte, 273410 P20 5251 “No party, whether an upper or a lower
landowner, may act arbairardy amnd unrcasonably in his relations with
other fandowniers aid sull be wnmunized from all lababity, %) 1t is there-
for mcumbent upon cvery peison o tike reasonable care i using his
propesty 1o avord injury to adjacent property through the How of surface
waters,  Failure to exercise seasonable care may resalt in liability by an
upper o a lower landowaer. (28 1t iy eyually the duty of any person
threatened with ety to his property by the fow ol surface walers 10 1ake
reasonable precautions to avoid or reduce any actual or potential injury.
(33 [Y] If the actions of both the upper and lower fandowners ure reason-
able, necessary, and generally in sccord with the foregoing, then the injury
must necessanily be borne by the upper lundowner who changes a natural
system of drainage, in accordance with our traditional civil law rule.”
Thus, as the court wm Burrows v, Sate of California, 260 Cal. App.2d
29, 3233 |66 Cal.Rptr. KoK} pomted out, Kovy laid down three express
rudes: {1} if the upper owner is reasonable and the lower owner is un-
reasomable, the upper owner wins; {2) if the upper owner is upreasonable
and the lower ownur is reasonahie, the lower owner wins; (3) if both the
upper and lower owners are reasonabic, the jower owner wins.®

Here, defendants argue that plaintff faded 10 take any reasonable pre-
cautions 10 protect his property from the flow of water and mud. The trial
court expressly rejected this contention.®  Assuming that the mle of Keys
is applicable here, ualess there is no substantiad evidence to support this
finding, we are bound by the decision of the trial court. {Mantonya v.
Brarlie, 33 Cal.2d 120, 128 {199 P.2d 677}

Defendants contend that plaintiff acted unreasonably because he failed
to take any affirmative action 1o protect his property and never consulted

from his 101 1o a sewer vr allher place for receipt and discharge of such water, ami
canrnot discharge it upon the ot of another without the latter’s consent.” (Sec Arm-
streng v, Luce, 102 Cal. 272275 {36 P. 674).1

*We pote thal there i nothing in Hurreses which suggests that Keyw docs other than
maodify he civil law rule relating w the diversion ol surface waters, the reault of which
affected recoverahle dumapes, Revs does not ¢reate 2 new of different cause of action.,
b does recogaize that the absolute Habelity resulting from sirict application of the
civil law as to surfuce waters wis unreasonable. Under the facts of that case, the
court hetd that where an upper owner deverts surface walers in such manner as to do
no dumage 10 the lower ewner because of 1he getuol, though not natural, contouss of
the lower property, the lower owhier may not becepverily recover lor inpary caused by
his subsequent medification of the terrain, thas permiting the diveried waters 10
invade his properly. B deaves open the question of whether the subsequent terrain
modification was reasonable, as weighed against the upper owner's reliance upon the
existent condilions. :

*The rejectivn by the court of this conlention is the finding of reasonableness on the
part of plaintiff. It may be baswed vpor reasonzble naction. as well as affirmative
action.

[fan. 1970}
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any person or firm with respect to alterations in his property which mighi
protect it from the How of surface waters, (4)  Defendants would have
us read Kevs as necessarily requiring affirmative action on the part of
lower landowner befure he can vomplain of unreasonable surface water
diversion by an upper tandowner. However, such an inlespretation of
Keys would in many instances place an unreasonable burden on the Yower
lendowner. All that be is reqjuired to do is act reasonably, Kevy recognizes
tbat, “New Jersey, which had been one of the pioneers in adopting the
common enemy doctrine and had applied it with considerable strictness,
abandoned the vid rule in Armstrong v. Francis Corp. {1956) 20 N
320 [12G A.2d 4, 59 AL.R.2d 413}, and adopted a rule of reasonable
use. It muxt be noted that in Francis, the cost of protecting the lower
riparian owner’s property was required to be borne by the upper Owner.
Thus, though Catifornia has had the very antithesis of the common-csemy
~ rule relating o surface waters, and still does, cxcept as moditied by the
Keys rule of reasonable use, it is not suggesicd in Kevs that where addi-
tional burdens and protective measurcs are required to be 1aken by a fower
owner, the cost thereof shoukl not be borne by the party peemitted to
impose them.> The court recogrized also that the lower owner's cause of
action included the totality of the injury, past, present, and future {p. 411).

The companion case of Kevy is Pugliotti v. Acquistupuce. 64 Cal.2d
873 [50 Cal.Rptr. 282, 412 P.2d 538], in which the modified rule of Kevy
was appliell. There, two private adjoining landowners cach sought to enjoin
the other. The lower owner sought 1o enjoin the upper from diverting
surface waters at an increased rate and volumc through a swak crossing
the lower owner's propesty “in a concentrated manner.”™ The upper owner
sought to enjoin the maintenance by the lower owner of a dam obstructing
the diversion of surface waters in the maoner being done. The court held
that if the upper owner acted reasonably and the resultany change in the
manner of use of bis natural right 1o expulsion of surface waters caused
no appreciable damage 10 the fower owner. the upper owner could, with
immunity to liability, modify the patural disposition of such waters. The
trial court had required the upper owner to construct and maintain a
drainage ditch across the lower land. it nust have concluded that such

“The language osed in Keys is as follows: "The gravity of harm s its seriousness
from an objective viewpuint, while the utitity of conduct is its meritoriousness from
the seme viewpoint. (Hest, Torls, § 26,1 F the weighn w on the side of hinn who
alters the natutal course, then he has acted reasenabl and withowt liability; if the
haem 10 the lower landownes is unreasonably severe, then the economic cosls ingi-
dent 1o expulsion of surface walers must be horne hy the upper uwner whose Jeviop-
ment caused the dumuape ™ This syr be read in the conteal of the Lacts then
befure 1he court. To hold otherwise wonl give o private wpper bandowner an ahsolute
Tight 10 impose burdens upon the land of & lower vwner by merely paying for the

damages incurred. Thiv would eliminate inpanclive relielf where the UPPLT OWRCT Iy
acting unceasonably. Certainly this wis not the court’s holding.
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g ditch caused ne upprecaible damage, but cost of construction and main-
tenance was lo be borne by the upper owner. Such a resull, though a
modification or cxtension of the rade of Framen, was i conformity with
the rationale of that case, and confirms our anaiysis, To the <ame effect is
Inns v. San duan Unifed Sehool Dist, 222 Cal.App.2d 174, 177 {34
Cal.Rptr. 903], cating and approving the statoment of the trial court that
“An upper Jand owner bas a patural casement o servitinde which permits
him to discharpr surlice witers through the drainage mechanism of a
natural swile, hollow or deprossion, His right i limited to disposition
of the water through the chosen channels of nature. He cannot increunse
the volumie or velocity by collecting the waler i pipes or artificial ditches.
if he does so to the damage of the tower Jandowner, he is tiable to the
latter.”  (5) As the coorl in Kevs stated: “The issue of rcasoaableness
becomes a guestion of fact to be detennined in cach cost upon a con-
deration of all the relevant ciccumstances, inctuding such factors as the
amount of harm catsed. the foresceability of the harm whick resulls,
the purpose or motve with which the possessor acted, and all other
refevant matter.”  (6) Reasanable conduct may or inay not require affirma-
tive action by the fower owner, depending upon all the circumstances.
The secial utility of the upper owner's conduct must be weighed against
the burden that such conduct would wnpose on the lower owner. More
often than not, the lower owner's unseasonabie conduct will consist not
of his failure to tahe affirmative steps o protect his property, but of
affirmative conduc! mereining the danger to his property. In Keys, for
example. the plamiifl had wemoved o dist wall Trom the rear of his property,
thercby permitting s fand to be flooded. The count hehd that this act
would have 1o be weighed against the defendants’ act of changing the
contours of their property in order to make o finding on the issuc of
reasonableness.

(73 The person who may minimize damage and fails to do so cannot
recover fur the eicess damage oceurning.” On the other hand, a person
who reasonably acts o minimive the damage should recover the costs
of such “minimizatson” as damages. (8} Where, however, the iniured
person acts reasonably, by aclion 1o minimize the dumage, or by inaction
which does not uareasonably increase s damisges, if there is a diminution
in the value of his fand abw involved, we see no reason why he may not -
recover for the damage. This same rattonale is expressed in Inns v. San
Juan Unified Schoof Dist.. supra, 222 CalApp.2d 174, wherein it states
(pp. 179-180): “There was cvidenve that the cost ot o pipe 1w carry the

ihes resull answers the query pesed n Bareows, supres by fominote i, where the
court suid. 10 i poe clear frome Kevs wheiher the Supreme Court Jeft room for the
fourth passible peonutaion, namely. a situation where both ase unrecasonuble.”

lian. 19704
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water discharged from appeliant’s pipe across the respondents’ land and
to a public drain would be, as one witness put it. between four amd five
thousand dolliars, and as another witness pul €, between two and three
thousand doltars. The trial court viewed the property and may have heen
of the opinion that cotsteuction of such a pipe would remedy the situation
caused by appellant’s trespass and restore the value of the lund to what it
tias been. I that be true, thea the court could properly conclude that the
cost of the pipe measured the diminution in value of respondents’ property.”

The case of Armsireng v. Francis Corp, supra. 20 N 320 {120
A2d 4, 59 A LR.2d 411] cited by the voutt n Kevy involved a situation
somewhat simifar 1o the instamt case. In that case, defendant, in the course
of developing a larpe housing project. substantially sugmented the fow
of surface water through a natural chaane! on pimntidTs land, Causing
considerable damage. The court, following the rule of reasonable use,
entered a decree requiring the defendant to pipe the chunncl so as to protect
the plaintifls land. There is no indication that the plantif made uny
alterations in his property 1o protect il from the increased flow of surface
water. The court held that while home-buikling projects ase sacially
beneficial, there was no reason why the vconomic cost incident 1o the
expulsion of surface waiers should be borne by the adjoining landowners,
rather than by those undertaking such projects for profit. (1. Pagliott
v. Acquistapace, supree, 64 Cal.2d B73.)

Upon an cxamination of the record, we have determined that there is
substantial evidence to support a finding that plamtil acted reasonably
in relation to his property.® {9} Sa far as the County is concerned, how-
ever, we conciude that the increased use of plaintiff’s ditch, as a result
of the improvement, is in the nature of inverse condemnation (Code Cliv,
Proc., § 12381 that the County is not, as a matler of law, prohibited
from incicasing a servitude if such increase is without unreasimable damage
1o the owner of Lhe servient estale und compensation for any diminution
in the property's value is paid by the County. {Granone v. County of Los
Angeles, 231 Cal.App.2d 624, 646 142 Cal Rptr. 141} Fhe effeet of Keys
and Paglioni. then. is to point the way for compleie recovery by a property

TFor general disctssions of the conflicting rukes selatiog (0 surlace waler dinputes,
see 19 So.Cal.l.Rev. 178, Commeny, Calitornia Suricce Waters: 1T Hastings 1.} K26,
Note, € alifornia Surfvey Waters: and Witkin, Sum. Cal. 1 aw 1 (969 Supp.), § 128 A,
Reaf Property.

“While 2 Jawer lundowners failure te tuke affirnative acthon to protect by property
does noi necessarly mean he iv denied reliel against the weper tandowper, his lack
of action may be relevant in computiig the damages W which he « catitled. {See
also footnote & herein, page 73

¥The question of damages for which Cohwa pray he lable is discossed dnfris, begin-
ning on page T35,

[Jan. 197
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owner whose properiy is damaped by the actions of another (I8)  Against
public bodies, when the damage incurted by virtue of o public improve-
ment. the nght of action 1s in accordance with the rules established in
inverse condemnation: where the damage i done by a private patly (privalce
person without powers of condemnation such as those enjoyed by public
utilities or cducatonal imsttutions (Haiversity of Southern Cal. v. Rehbins,
| Cal App.2d 523 137 P20 163} 1, there s, of course, 1o action in inverse
condemoation, bul a similar result obtains. Kews and Paglionif are expres-
worns of that ~ame conflict that Arve Van Abtyne noted 0 his article,
Statutory Modification of inverse Condemnation: The Scope of Legislative
Power, 19 Stan L Rev, 727, at page 735: “Inversc condemnation epitomizes
a strupgle between the sceurity of Cestablished cconomic interests’ and
‘the forces of sovial change” which cannot be rationully resolved by a mere
search for delimitions.”

Defendunt County's Liability for smverse condemnation is predicated upon
Article 1. section 14 of the Californta Constitution, which provides that
“plrivate property shall not be taken or daraged for public use without
just compensalion Laving first been made oL the owner, . . .7
(1) " Invense condemnation” is the name: peaerally ascribed 1o the remedy
which a property uwnes b perntilted to prosecute o obtain the just com-
pensation which the Constitution assures him when his property without
prior payment therefor, has been taken or dumaged for public use.”
(Van Alstyne, Javerse Condemnation, supra, at page 730.)

I Albrrs v, Connty of Lov Angeles, 62 (al.2d 250 |42 CalRptr. BG,
10K P 2l 1291, the State Supreme Court, construing Article 1, section 14,
held thar with twe exceptions, any actual physical injury to real property
proximately caused by i public improvemenl as debiberately designed and
constriacted, whether or not forewrasble, entitles the injured iandowner
to recovery o inverse condemnpation. The two excephons set forth in
Afhers mvolved situations Bike those in (1) Gray v, Reclamation Dist.
No. 1500, 174 Cal. 622 1163 P. 1024], where it was heid that damage
resulting from a legitimate exercise of the state’s police power {(in that case,
fload control, pavigational improvement, and reclamation work) is non-
compensible provided the “proper fimits™ of that power have not been
exceeded: and (20 Archer v, City of Los Angeles. 19 Cal2d 19 [119
P.2d 11, where the slate, as an upper riparian owner, has the right to nflict
the damape {discussed i, ol page 7400, In Gray, the court noted that
future Hoading would be ciminated as seon as the balance of the project
was completed, and that the plaintiffs would denve substantial long-term
henetits frota the abatement of flood damage and improvement of naviga-
tion. Thus, fhe Best exception noted by Afbers s inapphcable 10 the
msiam case.
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It is net clear whether, by holding that the Tandowner could recover
whether of noi the damape (o his land was 2 foresecuble comsequence of
the public improvament, the court in Athers implicdly disapproved carlies
canes reaching a contrary resolt. {See, e.g.. Bauer v. Connty of Ventura,
45 Cal.2d 276 1289 1.2d 1} {which had heid that a pluintiff could not
recover against a public entily i inverse condemnation without the pleading
and proviag of a claim aclionable against a private persos under analogous
circumstancesy. Frustuek v Ciry of Fairfax, 212 Cal.App.2d 345 [28
Cal.Rpte. 357]5 In his acticle, Unintended Phvsical Damage, 20 Hastings
LJ. 431 at 493 445, Arvo Van Abstyne observes: “Albers may simply
embody an implicit hypothesis that practicatly cvery governmental decision
to construct a public improvement involves, huwever remotely, at least
some unforeseeable risks that physical damuge to property may resull. In
the presunsbly rare insliance where substantial danage does in fact even-
tuate "dircetly’ from the project [Fostrote omitted], amd s capable of more
equitable absorption by the beneficiaries of the project {ordinaniy oither
raxpayers of comsamens uf service paid for by fecs or charges) than by
the injured owner [footaote omitted), abscnce of fault may be treated as
simply an insufficient justification for shifting the unforeseable Joss from
the project that caused it to be {sic] the equally innocent owners Absence
of foreseeability, like the other factual clements in the balancing process,
is, in effect, merely a mitigating bul not necessarily cxonerating circum-
stance.” Since it was the trial court's finding that the County scted unrea-
sonably in accepting the dedication of Deodary aml Oliveras Streets, the
Jayoul of which caused the defective drainage of Mendocino Streel, we are
pot regaired 1o resolve the question posed by Professor Van Alstyne '

Citing Bauer v. Countyv of Venturu, supra, and Graneme v. Connty of Los
Angeles, sipra, 231 Cab App.2d 629, Van Altyne, fnverse Condemnation,
supra. nokes (pp. 731738 “{TThe constitutional wemedy often overlaps
normitl torl remedies and provides an alternagive basis of rehief. - The
taw of governmental lort Tiability (ur immunity) and the law of inverse con-
demnation have long heen chariscterized by significant inter-retationships.”
But inverse condempation does not invalve ordinary acts of carelessness in
the carrying out of the public entity’s program. ( Milier v. City of Palo Alo,
208 Cal. 74 1280 I 1GR|; Huvashi v Alumeda County Flovd Control
Dist., 167 Cal App.2d 5%4, 591-592 {334 P.2d 104R), Western Asyur. Co.
v. Stcramente & San Joagain Deainage Dist., 72 Cal App. 68 [237 P. S9
Lean Thomas David, Manicipa! Liabilite an Fort in Califeruia, Part 1,

To¥0r die ansions ol the impact of the Aibers decision, see Nute, Froverse Codiem-
muitiem, Fovcvevabiny Ahamidoned in Cufitornig: Altery v, County oof Lenn Amgeles,
1% LLCLA L.Rev, 871 Note. Gowvernnmend Subdiviviens Liolde for nioreseen
Danugings €inder Califora feverse Condempnitioon Leaw, 17 Stan.l.Rev. 763 Witkn,
Sum. Cal. Law, Conatittional Las (1909 Suppuy, § M2 A
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7 So.Cal.L.Rev. 214, 215-220.) Property is only deemed taken or damaged
for a public use if the injury is a nocessary consequence of the public project.
(Albers v. County of Los Angeles. supra, pp. 263-264.) Van Alstyne
{Inverse Condemnation, supra, at page 781} states: “It now appears settled
that if the construction or maintenance of a public project is designed to
serve the interests of the community as a whole, any property damage
caused by the project or by its operations as deliberately conceived is for a
public use and is constitutionally ¢ompensable.®’ On the other band,
‘[dlamage resulting from negligence in the routine operation having no
relation to the function of the project as conceived' is not within the purview
of section 14 fof Article I of the California Constitution.]*** (12} Here,
the increased burden upon plaintifl’s ditch was a pecessary consequence of
the design of the tract and the credtion and improvement of the streets.
However, the overflow of the streets’ crown, while resultant, was not a
necessary consequence of the improvement to the higher ground. It is true
that defendant County merely approved the plans and accepied the streets,
leaving th actual planning and construction to a private contractor, but
the County is not thereby shicided from liabiliry.

The case of Frustuck v. City of Fairfax, supra, involved a sitnation
factually similar to that presently before us. There, the development and
improvement of higher lands resulied in an increase in the flowage of sur-
face waters which naturaily drained across plaintiff’s lower property. These
improvements diverted the storm waters from their natural channels in
such a manner that the additional water could not be handled by the exist-
ing 20 inch culvert which ran beneath the street to a ditch located on plain- |
tiff’s property. The excess water overflowed onto plaintiff’s land. To alleviate
this condition, the City enlarged the culvert carrying the waters to the
plaintiff’s ditch. The result was & flow of water which could not be handied
by the ditch, and flooding occurred. The court found that there was created
an increased burden to plaintiffs property, constituting inverse condemna-
tion. The court stated (pp. 362-363% *The liability of the City is not neces-
sarily predicated upon the doing by it of the actual physical act of diversion.
The basis of liability is its failure, in.the exercise of its governmental power,
to appreciate the probability that the drainage system from Marinda QOaks
to the Frustuck property, functioning as deliberately conceived, and as
altered and maintained by the diversion of waters from their normal chan-
nels, would result in some damage to private property. {Youngbiood v. Los
Angeles County Flood Control Dist., supra, 36 Cal.2d 603, 607 {15 Cal.

“ukiSee Bauer v, County of Ventura, 45 Cal.2d 276, 289 P.2d 1 (1933); Granone
v, County of Los Angeles. 231 Cal. App.2d 629, 42 Cal.Rptr. 34 {(2d Din, {965).
Ambrozini v, Alisal Sanitary Dist., 154 Ca'l..r\pp.?.d 720, 317 P.2d 32 {1t Dist. 1957).

wzanBaper v. County of Ventura, 1upra, note 287, at 286, 289 P.2d at 7 (dictum).”
[Jan. 1970]
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Rptr. 904, 364 P.2d 840); Bauer v. County of Ventura, suprd. p. 28BS Ward
Concrete Products Co. v. Los Angelex County Flovd etc. Dist., 149 Cal.
App.2d 840, 846-847 {309 P.2d 546}) Drainage systems concerst the whole
community. Their construction and mainienance become a matter of pubtic
policy and are subjects of independent statute. {Bauer v. County of Ventura,
supra, p. 285.) They are, as here, proper subjects for the required approval
by public agencies. The approval of the subdivision maps and plans which
include drainage systems, as well as the approval which we are entitied 1o
presume was given to the construction and the improvement on the church
property by the City in the performance of official duty (Code Civ. Proc.,
§ 1963, subd. 15), constitute a substantial participation incident to the
serving of a public purpose. Such drainage sysiems when accepled and
approved by the City become a public improvement and part of its system
of public works. {Steiger v. City of San Diego. 163 Cal.App.2d 110 [329
P.2d 94].) The fact that the work is performed by a contractor, subdivider
or a private owner of property does not necessarily exonerate a public
agency, if such contractor, subdivider or owner follows the plans and speci-
fications furnished or approved by the public agency. When the work thus
planned, specified and authorized results in an injury to adjacent property
the Liability is upon the public agency under its obligation to compensate
for the damages resulting from the exercise of its governmental power.
{(Heimann v. City of Los Angeles, 30 Cal.2d 746, 756 [185 P.2d 597];
Steiger v. City of San Diego, supra, 163 Cal.App.2d 110, 113; Alisal
Sanitary Dist. v. Kennedy, 180 Cal.App.2d 69, 82 [4 Cal.Rptr. 379}.)"
In the instant case, the defendant County is tiable to the plaintiff for the
same reasons as expressed in Frustuck, upon its approval of the plans.

Gibco's liability, however, is a different yuestion.  (13) In the absence
of something in the nature of a protective covenant, where 2 public entity
approves the plans for a subdivision, including a drainage system, and there
is damage to adjaceat property as a resuit of those improvements, the public
entity, not the subdivider, is liable in an inverse condemanation suit (Eachus
v. City of Los Angeles, 130 Cal. 492 [62 P. 829, 40 Am. St. Rep. 147];
Steiger v. City of San Diego, 163 Cal.App.2d 110, 113 {329 P.2d 94}
Anderson v. Fav improv. Co., 134 Cal. App.2d 738, 745 [286 P.2d 513])

The whole of the injunction goes 1 the manner of discharging waters,
none of which are within the control of defendant Gibco. We Jo not say
that a prohibitory injunction against active negligence on the part of Gibco
1o the extent it may still have property interesis in the tract would not be
proper. This, however, is not the purport of the injunction as ordered.
As we have heretofore noted in footnote 1. there has been a waiver of
appeal by Gibeo from that portion of the judgment relative to the damage
award of $50. There is no evidence of negligent conduct by Gibco con-

[Jan. 1970]
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tributing to or causing the water ur mud flow other than would naturally
result from the terrain alteration and the concentration of the surface waters
inlo the strects. We can readily envisage a situation where a subdivider,
during development of the property. may have & duty to prevent ground
erosion and the depositing of soil or debris on the land of the lower owner.
Tt would seem reasonable to require a subdivider to take preventive meas-
ures 10 preclude such incidents. and nothing we say here negates yesponsi-
bility for such negligence. but that is not encompassed in the problem now
before us. What the facts here establish is that the surface waters’ run-off
was increased in volume, and was directed and concentrated into the public
street in the expected fushion oceasioned by the approved subdivision plan.
Thus, the diversion in guestion, so far as Gibco was concerned, was only
the drainage of surface watcrs by an abutting property owner into a public
street. As was stated in Portman v. Clementina Co., 147 Cal.App.2d 651,
659-660 [305 P.2d 963]: “[Ojur Supreme Court, in Shaw v. Sebastopol,
159 Cal. 623 [1i5 P. 213] and Richardson v. City of Eureka, 96 Cal. 443 -
[31 P. 458] treated the drainage of surface waters over a public street as
& use thereof by abutting property owness which could not be enlawfully
obstructed.”

-

For that reason, inverse condemnation is an accomplished fact as to any

diminution in value of plaintifPs property caused by the additional burden
placed on the ditch, and an injunction will not lie where the damage to
plaintiff is nol unrcasonabie under the propriety of the improvement.
{Cf. Hassell v. City & County of San Francisco, 11 Cal.2d 168 [78 P.2d
1021]; Andrew Jergens Co. v. Los Angeles, 103 Cat. App.2d 232 (229 P.2d
475], where an injunction was the proper remedy to prevent prospective

developments.) Except for the minor clean-up recovery for the mud occa-

sioned during tract developiment and the over-crown run-off via the plain-
tff's driveway, plaintiff's action must be limited 10 damages for the loss in
value of his property. Had plaintiff acted prior to the construction of the
tract and the streets, an injunction might well have been the proper remedy
to limit the burden on the ditch to preexistent prescriptive rights. But he
cannot now require the County to undo that which has been accomplished

and which does not creale an unreasonable increase in the burden which

the land already bore. (14}  As the court in Frustuck stated {pp. 370-
371): *“The general rule is thal where a taking of private property for public
use is attempted unider the power of ¢eminent domain without any proviston
having been made for compensation, an injunction will lie. (Beals v. City
of Los Angeles, supra, 23 Cal.2d 381, 388 {144 P.2d 839]; Geurkink v,
City of Petaluma, 112 Cal, 306, 309 {44 P. 5701.) If the property has
been taken for a public usc without any provision being made for compensa-
tion, an unqualified injunction may be refused if a public use has intervened.
(Beals v. City of Las Angeles, supra, p. 388.) Accordingly, it has been held

[3an. 1970)
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that when a public usc Aas aftuched].} & prohibitory injunction should be
granted only in the event no other eelief is adequate. (Hilivide Water Co.
v. City of Los Angeles, 10 Cal.2d 677, 688 {76 P.2d 681 Peabody v. City
of Vallejo, 2 Cal.2d 351, 178 [40 P.2d 486]) (15) The appropriate
course (o0 pursue when such a use has attached is to sue for damages in
inverse condemnation, and unless the plaintiff can show good reason why
such remedy would not be adequate. he is not centitled to an injunction
where & poblic use has intervened. (Hillside Water Co. v. City of Los
Angeles, supra, p. 688. (16} Moreover, where a property owner permils
the compietion by a public agency of the work which resuits in the taking
of private property for a public use he will be denied the right to enjoin
the agency. His only remedy under such circumstances is a proceeding in
inverse condemnation to recover damages, (Lamb v. California Water &
Tel. Co., 21 Cal.2d 33, 41 {129 P.2d 3711; Peckwith v. Lavezzole, 50
Cal.App.2d 211, 219-220[122 P.2d 678); sce Podesta v. Linden Irr. Dist.,
141 Cal.App.2d 38 [296 P.2d 4011.)"

There have heen cases wherein injunctions, both mandatory and prohibi-
tory, have issued. One such case (Robinson v. County of Sun Dicgo, 1135
Cal. App. 153{300 P.971}) compelled a pubiic entity 1y alter street improve-
ments which occasioned the flooding of a plamtiff's land. There, the County
caused 2 highway to be graded and lowered and ditches to be constructed
on both sides thereof so that surface waters were diverted, thus causing
them 1o flow onto plaintifi's property. The court perpetuully enjoined the
County from so diverting the waters that had not previously Bowed upon
plaintiffi’s property. However, as the court there recogaized. the record of
the trial was unintelligible, and it is therefore impossible for us to determine
whether the ditches causing the diversion were temporary or permanent.
In Lus Angeles Brick & Clay Products Co. v. City of Los Angeles, 60
Cal.App.2d 478 [141 P.2d 46}, and the case it relied upon, Farrell v. City
of Ontario, 36 Cal. App. 754 (173 P. 392|, mandatory injunctions were
issued. The injunctive relief cascs such as Robinson, Furrell, and Los Ange.
les Brick treat the diversion of surface waters as a nuisance, and not as a
necessary consequence of the public improvemest. (17} While it is true
that the surfuce water diversion may not be a pact of the public improve-
ment, nevertheless the resultant run-off and diversion, where intended, is
caused by the improvement. Where the public use of the improvement
obtains. the damages which also result and which are attached thereto are
within the authority of the agency causing the improvement, to the same
extent as is the improvement itself. (Granone v. Counly of Los Angeles.
supra, 231 Cal App. 629 at p. 646.) (18) In cases such as the one
before us, neither the consequentially injured party nor the courts may
superimpose corrective authority upon public works already created unless
they are negligently constructed, or constructed in o manner unnecessary
1an. 1970] ;
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to the public improvement. Distinct from those already created are those
not yet existent, for then the relative merits of injury may be weighad
against the bencfits to the public. As we have pointed out, the use of
the ditch, by the increase of its burden, did not cause a different injury,
though it may well have conslituted a dimicution in property value for
which plaintiff may recover. This portion of the improvement was designed
to accomplish the very result of which plaintifi complains. The over-crown
run-off, however, is but the result of negligent design of the crown height

or road pitch, and has no relationship 10 the reasonableness of the public

improvement sought to be created.” As to such unnecessary, unintentional,
and negligently created consequences of the public improvement, we see
neither logic nor reason which prohibits the issuance of an injunction
to prohibit the maintenance thereof. Qur conclusion in this respect recon-
ciles the cases which have issued an injunction with the later cases such
as Frustuck,

We note that those cases in which an iniunction has issued were decided

before Spaulding v. Cameron, 38 Cal.2d 265 {239 P.2d 625). In Spauiding,

the court stated (at p. 267): “In early decisions of this court it was held
that it should not be presumed that a nuisance would continue, and
damages were not altowed for a decrease in market value caused by the
existence of the nuisance but were limited to the actual physical injury
suffered before the commencement of the action. (Hopkins v. Western Pac.
R. Co., 30 Cal. 190, 194; Severy v. Central Pac. R. Co., 51 Cal. 194, 197;
see, also, Coals v. Aichiszon T. & §. F. R. Co., | Cal. App. 441, 444.445

182 P. 640]) The remedy for a continuing noisance was either a suit
for injunctive relief or successive actions for damages as new injuries
occurred. Situations arose, however, where injunctive relief was not appro- -

priate ot where successive actions were undesirable either to the plaintiff

or the defendant or both. Accordingly, it was recognized that some types
of nuisances should be considered permanent, and in such cases recovery .
of past and anticipated future damages were [sic] allowed in one action.

(Eachus v. Los Angeles Consol. Elec. Ry. Co., 103 Cal. 614, 622 [37
P. 750, 42 Am.St.Rep. 149]; Williams v, Southern Puc. Co., 150 Cal.
624, 626-628 [89 P. 599]; Rankin v. DeBare, 205 Cal. 639, 641 [271

P. 1050]; see McCormick on Damages, § 127, pp. 504-505.)" We do not

believe, however, that Spaulding has actually overruled the rationale behind

Los Angeles Brick and the other cases cited. It does point the way to the -

ruling of Frustuck. If the carlier cases present a conflict in theory, we

believe the better rule applicable to situations where a public entity has

compieted its improvements is expressed in Frasmueck
1 Judicial action i the area of inverse condemnalion has not been entirely satiss
factory: most suthorities readity acknowledge that the cuse law is disorderly, incon-

(Fon, 1970]
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{19) In the instant case, the injunction is proper as it relates to the
over-crown tun-off, and a mandatory injunction could issue ordering the,
County to cease engaging in such acts of negligence in the maintenance
of the inadequate drainage system. In Hayashi v. Alameda County Flood
Control, 167 Cal.App.2d 584, at pp. 591-592 {334 P.2d 1048}, the
court states: “The miost recent cases have made a distinction between negli-
gence which occurs when a public agency is carrying out a deliberate
plan with regard to the construction of public works, and negligence
resulting in damage growing out of the operation and maintenance of
public works. These cases hold that the damage resulting from the former
type of negligence is compensable under anticle I, section 14, whereas
damages resulting from the second type of negligence are not recoverable
in an inverse condemnation proceeding. but are recoverable, if at all, only
in a negligence action. (Bawer v. County of Ventura, 45 Cal,2d 276 [289
P.2d 1]; Ward Concrete Products Co. v. Los Angeles Flood etc. Dist.,
149 Cal.App.2d 840 [309 P.2d 546); Younrgblood v. City of Loz Angeles,
160 Cal.App.2d 481 [325 P.2d 587].) It has been definitely held that a
property owner may not recover in an inverse cordemnation procesding
for damages caused by acts of carelessness or neglect on the part of a
public agency. (Neff v. Imperial Irrigation Dist., 142 Cal.App.2d 753
(299 P.2d 3591} In the present case the district did not cause the original
break in the levee, nor is it charged that.such occurred by reason of negli-
gence. Negligent design or construction is not charged, nor did the district
deliberately divert the water onto the plaintiffs’ lands. It is charged with
negligent failure o act thereafter, that is, with negligence in the operation
and maintenance of its property. In our opinion that does not charge a
taking of property for public use under the Constitution.”

(20) Inverse condemnation does not involve ordinary negligence, but
rather, damages which are a natural consequence of the public improve-
ment. (Western 3alt Co, v, City of Newport Beach, *271 Cal. App.2d ——
[76 Cal.Rptr. 322].) (21) The injunction as issued, however, exceeds
the bounds of judicial authority in the instant case as it relates to the
mcreased use of the ditch. Were it to be approved in that respect, it would
authorize an injunction which would effectively negale the power of the
government 1o take property through inverse condemnation. ’

{22) While piaintiff did not specifically allege that his property had
been taken or damaged for a public purpose and therefore inversely con-
demned, his first amended complaint did allege facts which would support
a cause of action for inverse condemnation. The pleading alleges that

sistent, and diffise. [Footnote omitted.}” {Van Alstyne, lnverse Condemnation, supra,
p. 732
*Advance Report Citation: 271 A.C.A. 454,

[Jan. 19704
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detendant County allowed the construction of a subdivision on the land
above his property; that defendant County allowed the construction of
and accepted the streets on said land; that said construction reduced the
natural drainage area on said land, causing substantial amounts of surface

waler to be discharged onto his property and overlead his drainage ditch;

and that these surface waters continue 1o be discharged onto his land.
These facis, if true, constitute a taking by way of Jumage to plaintifi’s
land and for a pubdlic purpose. Adequate and timely notice and demand
are alleged. Thus, a cause of action in inverse condemnation is substantiatly
set forth, though subject to improvemem by amended pleading.

Defendants contend on appeal that plaintiff's drainage ditch is a natural
water course. However, neither defendant raised this theory uptil de-
fendant County argued it in its Points and Autborities dated November 1,
1967. Neither defendant set forth in any pleading any allegation that

the ditch was a natural water course. Neither defendant requested or

moved to conform any pleading to any evidence concerning the issue of
& natural water course. On March 3, 1967, plainiff, in his proposed

findings of fact, included a finding that the drainage ditch was not end ‘

had never been 2 natural water conrse. The defendants objected to this
proposed finding on the ground it was unnecessary, and the court
deleted it, indicating that the proposed finding concerning defendants’
prescriptive rights covered the point. Defendants did not request a special
finding on the issue of a natural water course. (23) The defendants may
not now complain on appeal of defects in the court's findings for which

they are responsible. (Fonmtuna v. Upp, 128 Cal.App.2d 205, 211 {275
P.2d 164}; Tucker v. Cave Springs Min. Corp., 139 Cal.App. 213, 218

[33 P.2d 871).) (24) “It is fundamental that an appellant cannot change

the theory of his case after the failure of his strategy in the trial court.”™ |

-

{Arthur v. Londor Guar. & Ace. Co., T8 Cal.App.2d 198 [177 P.2d 625).) -
Therefore, defendants are not entitled 10 appellate consideration of this

issue.

However. on the evidence in the case before us, we would conclude
that defendants’ arguments would fai! on the merits. Pursuant to exception

(2) set forth in Afbers, the County correctly argues that an upper landowner |

may discharge surface waters into a natural water course and increase its
volume without subjecting itself to Liability for any damage suffercd by

a lower landowner, even if the strcam channel is inadequate to accom- -

modaie the increased flow. (Archer v. City vf Los Angeles, supru, 19

Cal.2d i9.) Itis the County's contention that because of its long continued
use, plaiotifi's drainage ditch constitutes a natural water course, 11 relies
on the cases of Clement v. Siate Reclumation Board, 35 Cal2d 628 |220

P.2d 897} and San Gabriel Vulley Couniry Club v. County of Los Angeles,”

[Jan. 1970} :
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. 182 Cal. 392 [188 P. 554, 9 A L.R. 1201} These cases involved anificial
“changes to alrcady existing natural water courses. In Clemens, the court
held that levees constructed by farmers along the banks of the Sacramento
~ River had, afier long continued matntenance, become the natural banks
of the river. {25) A mere canal or ditch, on the other hamd, will not be
considered & patural water course uniess it is a mere cnlargemenl or
. aiteration of an existing natural water course. even though it is the most
convenient way to drain the land. {Darr v. Caroling Aluminum Co., 215
- N.C. 768 [3 S.E.2d 434}; 93 C.1.S, Waters, § 129) Moreover, a natural
water course must be fed from other and more permanent sources than
- mere surface waters unless they naturaliy converge o form a definite
 channel. (Sanguinetti v, Pock, 136 Cal. 466 [69 P. 98, 89 Am .St.Rep.
: 1691, Los Angeles Cemetery Assn. v. City of Los Angeles, 103 Cal 461

(37 P. 375}; South Santa Clara Valley Water Conservation Dist. ¥. Johnson,
231 Cal. App.2d 388 (4! CalRptr. 846); 93 C.J.S., Water, § 3.)

. We have heretofore discussed the right of the County to increase the -
burden upon the ditch, provided recompense for diminution of value,
if any, is paid under the theory of inverse condemnation. Plaintiff's
complaint, however, goes beyond the probiem of excess water in his ditch,
His complaint is that the water races down the new sireet, across Mendo-
cino, and down his driveway, flooding across his yard, depositing debnis,
as well as cavusing erosion. We are therefore not confronted with the
narrow problem of increased waters through the ditch, as the County
would suggest. It may be that one means of reducing the plaintiff's damage
would be to adequately corral the waters so as 1o funnel them through the
ditch, but this is not the sole problem presented on this appeal. Likewise,
it is no defease that, on afterthought, the County conceived of a preventive
measure which might have been taken by plaintiff but was not, if plain-
1iff's not having foreseen the preventive measure was not unrsasonable.
(26) Aiso, where the preventive measure is one which might reasonably
be expected 1o be taken by the County, its failure to take sech precantion
goes direcily to the unreasonableness of its actions. In the mstant case,
the County suggests thet a grate and drain could have been constructed
by plainuff at his driveway apron to funnel the waters across his land to
the drainage ditch. While this may be a possible solution, it goes more
to the damage occasioned by the introduction of the waters onto plaintiff's
propeity than to the issue of reasonable or unreasonable action by plaintiff.
(Frustuck v. City of Fairfax, supra, pp. 368-369.) Certainly, whatever
plaintiff must erect on his property, he is entitied to both the cost of such
erection and the damage caused by the burden requiring such protective
structures.  (27)  As the court in Albers observed (at pp. 269-273): “On
the issuc now before us the general rule is that an owner whose property

[Jan. 19710
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is being taken or damaged by a public ¢ntity is under a duty to take all
reasonable sleps available to minimize his loss. {18 Am.Jur., Eminent
Domain, § 262, p. 903: 29 C.J.S., Eminent Domain, § 155, p. 1015,
. 69; 4 Nichols on Eminent Domain (3d ed. 1962) § 14.22, p. 325, . . .

“MNo reason appears, why the rule in California should be harsher than
that of our sister statcs. Mo overriding public policy demands that n
eminent domain proceedings in California the owner of property be denied
recovery for expenses reasonably and in good faith incurred in an effort
to mininize his loss {foomote omitted|. On the contrary, it would seem
that the public iaterest would be served by allowing the possibility of such
a recovery: the owner, who is ordinarily in the best positioa to learn of and
guard against danger {o his property, would thereby be encouraged to
attempt to minimize the loss inflicted on him by the condemnation, rather
than simply to sit idly by and watch otherwise avoidable damages accumu-
late. 'To the extent that the loss is minimized, of course, the amount of the

public entity’s liability to the owner is reduced; and adequate protection .

for the public entity would seem to be provided by the requirements of

pood faith and reasonableness (see Zide! v. State (Ct. Cl. 1949) supra,

198 Misc. 91 {96 N.Y.S.2d 3130, 337)h. . . .

“If, in accordance wilh the general rufe and the dictates of public policy,

the duty to mitigate damages is held 1o apply in eminent domain cases, the -

fair market value of the property taken or dumaged will be decreased by
the amount which the owners reasonably and in good faith spend in dis-
charging that duty, Such amount can usually be determined with precision,
as it was in the case before us. It is therefore unnecessary to draw a tech-
nical distinction between designating this amount as a scparate item of
damages or merely placing it on the debit side in computing the fair
market value of the property after the taking; in either event the result
will be the same.”

The suggestion of the County above discussed might bave been a solu-
tion 10 the problem; nevertheless, the obligation 1o prevent fulure damage
from the County's maintenance of its negligently constructed strect was
that of the County. (28) The burden is on the County to construct its
streets in such manner as to accomplish the purpose for which they were
intended. This includes providing the road with such crown or pitch as
to divert the oncoming surface waters in the direction intended. [If the

approved design fails to meet the purpose for which it was created and

the condition of the sireet results in causing dawmage, its mainienance in
such condition may be enjoined, for the resullant damage is not “for the
public use.”

The issuance of the injunction, so Far as it relates to the use of the ditch,

uﬂﬂ. 1970].-
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while erroneous and requiring reversal, was a clear attempt by the trial
‘court to provide relief to plaintiff for the damage he has been occasioned.
Though ihat remedy cannot be affirmed, the determination of liability need
not be disturbed so far as defendant County is concerned. So far as the
:injunction related to over-crown run-off, the injunctive relief is affiemed.

_ As to defendant County, the judgment is reversed as io the relief sought
to be granted as iv any increased use of the ditch for water diversion
‘purposes only, and the case is remanded 1o the trial court on the issue of
damages only, in conformity with this opimion.

As to defendant Gibeo, the judgment is reversed as to both liability and
;damages.

Aiso, 1, and Reppy, J., concurred.

[Jan. 1970}
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" Inverse Condemnation: Unintended
" Physical Damage"
By Amvo ‘V)m ArsryNE**

Intmiuchun

THE law of inverse condemnation Hability of public entities for un-
intended physical injuries to private property is entangled in a
complex web of doctrinal threads The stark California constitu-
tional mandate that just compensation be paid when private property
is taker: “or demaged” for public use® has induced courts, for want of
more precise guidance, to invoke analogies drawn from the law of
torts and property as keys to Hability.® The decislonal law, therefors,
contnim pumerous allusions to concepts of “nuisance,™ “trespass,™

and “negligence.””* as well sz to notions of striet lability without
hult.’ Unfortunately, judmlal opinioul se.ldom seek to rauoncﬂo these

"Thnaﬂmhhbtsﬂdonlmmrchmmbythmthnth'
the Californis Law Revision Commission. The opinions, conclusions and rece
ommendations contained hereln are sntirety those of the author and do not
mcmﬁyrmmtorreﬂmﬂmuofﬂncmmwmcm
mission or its individual membesa.

o B A 1943, LL.B. 1948, Yale University, Profemor of Law, University
of Utah. Member of the California Bar. : _

1 See generally Eratovil & Harrizson, Eminent Domgin—Policy and Con-
cept, 42 Carre. L. Rxv. 588 (1054); Mandslker, Inverse Condemnation: The
Constitutional Limits of Public Responsibilicy, 1968 Wis. L. Rxv. 3.

" ¥ Can, Comar. art. I | i4. Approximately one-half the states require
just compensation for “damaging” ar well as “taking.” 3 P, Nioxous, Expeses
Dostane § 644 {rev. 3d ed 1983).

¢ Inverse cornidempation has been said to be “in the feld of tortious
action.” Douglass v. Los Angeles, 5 Cal 24 129, 123, 53 P.3d 353, 355 (1838).
Ses gmneraliy Van Alstyne, Statutory Modificntion of Inverse Condemnation;
The Scope of Lepisietive Power, 18 Sran. L. Rev. 727, T38-41 (1067).

4 Ses, e.p., Granone v. Los Angeles County, 231 Cal. App. 24 629, 43 Cal
Rptr. 34 (1983). The origin of governmental liability for nuisance, as an
aspect of inverse condemnation liabllity, is discussed in Van Alstyne, Govers-
mmrmmwuu APublicPolicyPrupummUc.L&.LRlv 453, 493

98 (1063). -

'Sn,lgqbuﬁuelunrickhmlym&vmmwm
App. 24 478, 141 P.2¢ 145 (1943).

GMeg.Hnusev Flood Control Dist, 25 Cal 24 384, 1533 P24 S50
(1944). :

T Ses, tg.a.lbmv Los Angeles County, 42 Cal. 24 250, 398 P.2d 129,

42 Cal. Rptr. 38 (1568). )
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divergent approaches. The need for greater uniformity, consistency,
and predictability ia particularly pressing in the physical damage
cases, for they comprise the single most significant class of inverse
condemnation claims, whether méasured numerically or in terms of
- the magnitude of potential liabilities, Clariflcation also would be
desirable in order to mark the borderline between the presently over-
lapping, and hence confusing, rules governing governmental tort and
inverse condemnation liabilities® ,
The purpose of this article, therefore, is to explore and analyze in
depth those areas of inverse condemnation law most in need of legis-
Iative clarification and correction, and to point out the theoretical

guidelinuneededm!ormuhteauniiarm,mﬁsmt,mdpmdicuhle

statutory inverse liability scheme.

Before attempting to analyze those typlcal inverse condemnation
claims based on unintended tangible property. damage, it is necessary

to conduct a prelinsinary review of the four major strands of doctrinal
development most frequently encountered in these cases: (1) inverse

Haobility without fault; (2} tault as a basis of inverse liability; (3) the
signiticance of private law in the adjudication of inverse Iiability
claims; and (4} the doctrine of damnum absque injuria, ,

A. Inverse Liahility Without “Fault”

m1mamaja1mdsndemmmamtmmmmdua '

of Los Angeles County, triggered by the pressure exerted by sub-
stantial earth fills deposited by the county in the course of extending
s county road through the ares. Over five million dollars in resi-
dential and related improvements were destroyed by the slide. Al-

though it was known to the county that the surface area overlay a

prehistoric slide, competent geological studies had concluded that the
land had stabilized and that further slides were not reasonably to be
" expected. In a suit sgainst the county for damages, findings were
specifically made to the effect that there waa no negligence or other
wrongful conduct or omission on the part of the defendant; plaintiff
property owners, however, were awarded judgment on the basis of
" inverse condemnation. This judgment was affirmed on appeal by the
California Supreme Court in Albers v. County of Los Angeles? :

& Liability for property damage hay frequently been sustained in Call-
fornis cases upon eliernative theories of inverse copdemnation and tort as
-applied to the same facts. See, e.g, Bauer v, Ventura County, 45 Cal, 24 278,
288 P.2d 1 (1955); Granone v. Los Angeles County, 231 Cal. App. 2d 028, &2
Cal Rptr. 34 {1965). ’ ’

¥ 82 Cal. 24 250, 398 P.2d4 120, 42 Cal. Rptr. B3 {1883).

)

e
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Albers thus reconfirmed the previously announced, but often for-
gotten, principle that liability may exist on inverse condemnation

" grounds in the absence of fault. Reviewing the prior decisions, the

court pointed out that the California courts, from the earliest case®
interpreting the “or damaged” clause added to California’s constitu-

‘tional eminent domain provision in 1879, had repeatediy held public

entities liable for foreseesble’? physical damage caused by & public
improvement project undertaken for public use, whether the work -
was done carefully or negligently.”® The problem before the court in
Albers was stated explicitly in these terms:

The tesue is how should this court, ss a matter of interpretation
and policy, construs article I, section 14, of the Constitution in ita ap-
plication to any case where actual phyaical damage is proximaiely.
caused to real property, nsither intentionally nor negligently, but is
the proximate result of the construction of & public work deliberataly
planned and carried out by the public agency, where if the damage
had been foreseen It would render the public agency linhle.2¢
The conclusion announced was that, in genersl, “any actual phys-

jeal injury to real property proximately caused by the improvement
as deliberately designed and constructed is compensable under article
1, section 14, of our Constitution whether foreseeable or not."*

* This conclusion was supported, in the Court's view, by relevant .

- policy considerations:

The foliowing factors sre important. First, the damage to this
property, if reasonably foresseable, would have eniitied the property
owners to compernsation. Second, the likelihood of public works not
belng engaged in becuuse of unseen and unforesecable pozsible direct
physical damage to real pioperty is remote. 'Third, the property own-
ers did zuffer direct physical damage to their properties sa the prox-

10 Reardon v. San Francisco, 63 Cal 492, 6 P, 317 (1885). :

11 See Van Alstyne, Statutory Modification of Inverse Condemnation: The
Scope of Legisiative Power, 19 Stan. L. Rev. 727, 771-76 (1087) (historical
background of Cav. Cownst. art. L, § 14). )

12 The Albers opinlon appears o treat foreseembility as an element of
fauit. Cf Restaremant (Secown) or Torrs § 302 (1865). Foreseeability is
more typically regarded, in the inverse Hability decisions, as an element of
proximate cause, See text accompanying notes 33-35 infre.

15 See Clement v. State Heclamation Bd, 35 Cal. 2d #28, 220 P.2d B97
(1950); Powers Farms v. Consolidated Irr. Dist, 10 Cal 2d 123, 118 P2d 717
(1941); Tyler v. Tehama County, 109 Cal. 618, 42 B. 240 (1395); Reardon v.
San Franeisco, 62 Cal. 402, 6 P, 817 (1883); Tormey v. Anderson-Cottonwood
Irr. Dist, 83 Cai. App. 559, 688, 200 P. B14, 818 (1921) (opinion of Suprame
Court en banc denying hearing). These cazes, all cited in Aibers, do not dis-
cusx directly the matter of foresesability of the damsges claimed; the facts in
each case, however, are consistent with actual or constructive foresight For
other examples of inverse lability without “fauit” see text accompanying
notes 225-31 infra. '

14 Albers v. Los Anpeley County, 62 Cal 2d 250, 262, 398 P.2d 129, 138,
42 Cal. Rptr. 89, 96 (1965). -

15 Id. at 283-64, 398 P.2d ai 137, 42 Cal Rptr. at 97,
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A close reading of the Albers opinion indicates that the rule an-
nounced is not as favorable to inverse liability as might appear at first
glance. It is clearly not a blanket acceptance of strict lability with-
out fault!! Three important qualifications are indicated. First, Al-
bers supports liability absent foreseeability of injury (i.e., without
fault) only when inverse liability would obtain in a situation involv-
ing the same facts plus foreseesbility (i.e, plus fault). Secomdly, the
rule iz Imited to instances of “divect physical damage.” Finally, the

damage must be “proximately caused” by the public improvement as -

The first of these qualifications assumes that inverse liability
ordinarily rests—although not invariably’*—upon a showing of fault.

Unfortunately, the nature of this “fault,” and thus the dimensions of

inverse Hability under situations such ss Albers where fault is not

present, is rooted in decisional law that is less than crystal clear. It.
appears, however, that there are significant types of government pro-

jects which, while ultimately producing unforeseeable—or even fore-
seeable—damage to private property, may nevertheless be undertaken
without risk of inverse liability. The Albers opinion explicitly with-
holds liability, for example, when the public entity’s conduct is legally
privileged, either under ordinary property law principles or as a non-
compensable exercise of the police power.®* -

The second qualification limits the Albers approach to “direct
physical damage,” thereby excluding instances of non-physical “con-
sequential” demages® ‘The terms, “direct” and “physical,” in this

18 Jd. The quotation is trom Clement v. Reclamation Bd., 38 Cal. 24 €28,
642, 220 P.24 807, 905 (1050). ‘ T

17 Efforts to secure judicial approval for the idsa that inverse condem-~
nation iz a form of strict Habllity have generslly falled. Ser Youngblood v.
Loz Angeles County Flood Ceontrol Dist, 56 Cal 24 603, 364 P.2d 348, 15 Cal
Rptr. 904 (1061); Smith v. Exst Bay Mun. Util. Dist, 122 Cal App. 34 613, 285
P.2d 610 (1984); Curci v. Palo Verde Trr. Dist., 88 Cak App. 3d 583, it9 P.2d
874 {1945}, .

18 Of. Van Alstyne, Staxtutory Modification of Inverse Condemnation:
Deliberately Inflicted Injury or Destruction, 20 Bvan. L. R, 817 (1968).

10 Ttustrative decisions cited in Albers include Archer v. Los Angeles, 10
Cal 24 18, 119 P.2d 1 (1041) (privilege); Gray v. Reclamation Dist. No. 1300,
174 Cal. 622, 163 P. 1034 (3017} (police power}; see text accompany notes
48-87 infra. . . :

3 The arobiguous term “consequentiazl demages” is often employed i
describe generically the kinds of losses for which inverse condemnstion lia-
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context connote a “definite phyasical injury to iand or an invasion of
it cognizable to the semses, depreciating its market value™® The
cases relied on in Albers, for example, involve structural injury to
buildings erosion of the banks of a stream * waterlogging of agri-
cultural land by seepage from a lesking irrigation canal ® and flood-
ing and deposit of mud and silt by an overflowing river® The
opinion: indicates that non-physical losses, such as decreased busineis
profits or diminution of property values due to diversion of traftic or
circuity of travel resulting from a public improvement, are not re-
coverable under this rationale

Thethirdqmliﬂuﬂm—-requmngthatthedmebeprmd-
mately caused by the public improvement as designed and constructed
~involves a troublesome conceptual premise. Whan the defendmt’s
wmgﬂﬂutuomindmdmmtdimﬂypmdumthetﬂwm'

Hntyhduﬂeﬂ,whnomphydulmjwharwmd.m

is ivvalved. See Richards v. Washingion Terminel Co., 233 U, 548, =

property

864 (1914); 3 P. Nrcmots, EMowmnr Dosaane § 6.4432, at 503 (rev. 3 ed. 1083).
One of the purposes for which the “or damaged” clause was added to the
wmﬂﬂ&nmhm&eumdinjmmwu,
“consequential” and:thus nodcompensable, K.p., Reardon v. San Francisen, 88
Cal 483, 8 F, 317 (1885) (wmmtmmuwmwm-
ages were made compenssble by the 1879 constitution) ; Bachus v, Los Angeles
Consol. Elec. Ry., 103 Cal. 614, 37 P. 750 {1854) (semble}. Thus, although
soime kinds of non-tengibie dammagings (ie., loss of property values) resulting
from public projects are now compensable, Bacich v, Board of Control, 33 Cal
2d 343, 144 P 34 818 (1943) (loes of ingress and access), others are still deemned
consequential and not within the purview of the just compenwmtion clause
See cases cited note 28 infre. Swe penerzily 2 P, Nicaors, swpre § 6.4452(2),
at 508.19.

it Alhers v. Los Angeles County, 82 Cal. 24 250, 260, 398 P24 120, 138,
43 Cal. Rptr. an 83 (1965}, quoting 18 Am. Jur. Emineni Domain § 130, lt?ﬂ
(1939).

”va th'anm IlﬁCnliﬂ,BP 317 (1885).

3 Tyler' v. Tehama County, 109 Cad. 818, 42 P, 240 .

4 Powers Farmas v. Consolidated Irr, mat,mmmm.mrmm
(1941) (dictum); Tormey v. Anderson-Coticmwood Irr
200 P. 814 {1931) tapinlumwupmcmn bane on

3¢ Clement v, Raclamation Bd., 35 Cal. 2d 828, 230

2% “Such cases se People v. Symonds, B4 Cal 2&
business and diminution of value by diversion of traic, circuity of travel, e,
dnmth@wdmmmhmm.htwmm
in its enjoyment.” Albers v. Los Angeles County, 82 Cal 24 250, 381, 30¢ P.ad
129, 130, £2 Cal. Rptr, 89, 06 (1966). Accord, People ex rel. Department of
Pub. Works v. Ayon, 34 Cal 2d 217, 353 P.2d 619, 5 Cal. Rptr. 161 (1960):
People ex rel. Department of Pub. Works v. muamummmd
10 (1857). Por 2 more deialied discussion concerning recovery of business

‘profits under inverse lability, sea Note, The Unsoundness of Celifornia’s

Nommuwmummmmmum“mmcmm
20 Hastings L.J. 678 {1989).
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plained of, California tort Jaw generally refers to foreseeability of in-
juryalﬂietestotwhethertheactoromisdonissufﬂeienﬂy“proxi-

mate” that Habllity may attach?’ Recognizing that “eause-in-fact”
may.i:;stﬂctlogic,betrauedlnanendlesschﬁinotmseandeﬂectr ‘
relationships to exceedingly remote events, the reasonable foresee-

ability test is regarded as a useful mechanism for confining tort -
abllity within rational limits® But the premise of the Albers deci-

sion is that neither the harmful consequences of the county’s road
- building project nor the intervening landslide which produced them:

were foregeeable; the landslide damage was compensable even

though wholly unexpected and unforeseesble, and the result of a .
resscnably formulated and carefully executed plan of construction..
Manifestly, the tarm “proximate cause” must have a special meaning ..

in thiz context. :

mthaughmﬂwhionhasbaen!oundmlyzinghdepththépru- :
‘tmate cause concept where inverse Hability obtains without fault, the

language of several opinions suggests that it requires a convincing

of a “substantial” cause-and-effect relationship which ex-

cludes the probability that other forces alone produced the injury.®™

For exampie, tha decisions sometimes speak of the damage in such .

capes as being actionable if it is the “necessary or probable result”
of the improvement, or i “the immediate, direct, and necessary ef-
fect® thereof was to produce the damage Proof that the injurious
conseqUences followed in the normal course of subsequent events, and
were produced predominantly by the improvement, seems to be the
focus of the judicial inquiry.%* L E -

st See Akins v. Sonama County, 87 Cal. 24 185, 189, 430 P.3d 57, 68, 60

Cal. Rptr. 499, 507 (1967); Mosley v. Arden Furms Co., 26 Cal. 24 213, 157 P3d

372 (1945); Gibeon v. Garcin, 88 Cal. App. 2d 881, 216 P.2d 119 (1950). It Ix
not necessary that the extent of harm, or the exact manner in which it is
incurred, be foresseable. L., Osborn v. Whittier, 103 Cal. App. 24 809, 230
P.2q 132 (1851). . o L

1% See Premo v. Grigg 237 Cal App. 24 ;
(1965); F. Hamrxn & F. Jamzs, Tux Law or Toxra § 30.5, at 1134-31 (1936);
W. Paosses, THE Law or Towrs § 51, at 320-21 (3d ed. 1864). The same results
are resched In most but not all cases, by wing foreseesbility to limit the
weope of duty rather than causation. See Green, Forepeeability in Nepligence
Law, 61 Cotuat. L. Rev. 1401 (1961). - ' o

2% The term “substantial” is part of the. vocsbulary of tort law. See
Resramaent (Sgcowp) or Tonrs § 431, comment o at 433 (1985).

3 Youngblood v. Los Angeles County Flood Control Dist,, 56 Cal. 2d 403,
807, 364 P.2d 840, 842, 15 Cal Rptr. 904, 06 (1961); Granone v. Los Angeles
County, 331 Cal. App. 2d 629, 648, 43 Cal. Bpir, 34, 47 (19063). :

g.---

1 Los Angeles Cemetery Ass'n v. Los Angeles, 108 Cal. 481, 470, 37 P. 378,

878 (1894). See alzo Conger v. Pierce County, 116 Wash. 27, 198 P, 377 (1821).
1 Despite the generality of typical judicial language, see cases cited notes
30 & 91 supra, there appears to be an implication running through the deci-

R e

02, 197, 48 Cdl. Rytr. 683, 837

-~
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_ The opinion in Aibers rejects foreseeability as an element of the
public entity’s duty to pay just compensation when its improvement
project directly sets in motion the natural forces (i.e., landslide), which
results in damage to private property. Foreseeability still may be a
significant operative factor in determining liability in other types of
cased, however, such as cases im which independently generated
forces, not induced by the entity's sctions, contribute to the injury.
Far example, the conatruction by 2 public entity of a culvert through -
a highway embankment i3, by hypothesis, the result of foregight that .
fiooding is Hkely to vecur in the absence of suiteble drainage. If the
culvert proves to be of insufficient capacity during normally fore-
seeable storms, inverse Liability obtains because the fivoding, as a
foreseeable consequence of the project, was proximateiy caused by the
inherently defective design of the culvert3® But if at the ssme loca-
tion flooding is produced by insufficiency of the culvert to dispose of
the runsff of a storm of anprecedentad and extraordinary size beyond
the scope of human foresight, the project is regarded as not the prox-
imete cause of damage that would not have resulted under predictable
conditions.®™  In other words, where there is an intervening foroe
which cuts off and gupersedes the origival chain of causation, and the
public improvement itself was planned and constructed in a manner
reasonably sufficient to cope with foreseeable conditions without caus-
ing private damage, then the public entify should not be held respon-
sibie for damage thet results from the mdependent, intervening
force.®

sions that mere cause-lp-fect, undes the usual “but for'* test, mey not be sut-
ficient unless accompenied by n showing that the infurious resuits were an
inescapable or unavoidsble cobgenuence. (reat Horthern Ry. o State, 102

Wash. 348, 173 F. 40 (1818); Hesrenmuxny (Szcowp) or Toxta § 433, comment

d (1965). Cause-in-fact in the umznl sensc must, of couress, be shown, Yoang-
blood v. Los Angelma County Flood Contrel Dist., 58 Cal 24 808, 364 P.2d 840,
18 Cal Rptr. 804 (1061); Janssen v. Lo Angeles County, 30 Cal. App. 24 45,
123 P.ad 122 (1942).

3 Granone v. ImAngalasCmmm, 23t Cal. App. 24 829, 42 Cal Rptr. M
(1965). .
limmaﬂ&meterym;mv ior Angeles, i0% Cal. 481, 3T P. m
(1804); Dick v. Los Angeles, 24 Cal. App. 724, 188 P. T0Z (1917) (dietum).
To constitute an unforeszesble “act of God” which cuts off the chain of cau-
sation, however, the storm must be truly unforeseesble. The mere fact that
it may be a heavy storm of unumie! intensity or volume, or even set Jocal
records for magnitude, is not enough if hegvy storms are expeciable inwthe
mrea, Southern Pac. Co. v. Los Angelze. § Cal, 2d 345, G5 P.2d 847 (1038).

38 ResTarrMent (Sccomp) or Toxrs § 43201 {1083). ‘The fact that the
storm was unprecedents@ snd unforesesible, however, does not ahsolve the
public entity from Hability for ndditional damage which would mot have
occurred in the absence of the hmprovement. Jefferis v, Monterey Park, 14
Cxl. App. 24 113, 57 P.2d 1974 (1938} ; Nehi +. Alte Yrr. Dist, 23 Cel App. 333,
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Albers, under this analysis, is clearly distinguishable from the
“yet of God" cases. In Albers, the county road project was planned
and constructed with reasonable care in light of all forescenble future
conditions; yet, due to unforeseeable circumstances, the project di-

“rectly set in motion, and thereby substantially caused, the property

damage for which compensation was sought Liability was thus im-
posed, since, for the policy reasons summarized in the court’s opinien,
the just eompensation clause supports and requires such an imposition

where & direct casual connection between a public project and private

property damage ia established. In the “act of God” cases, however,
the direct causal connection is broken by the intervention of an un-
foreseenble force of nature which, of iteelf, was not set in motion or
produced by the entity's improvement undertaking. Absent such di-
rect, or proximate causation, compensation is not required. On the
other hand, to the extent that the intervention of independent natural
forces is reasonably foreseeable, the entity’s fallure to incorporate
adequate safeguards for private property into the improvement plan
remains a proximate, although concurrent, cause of the resulting dam-
age, and thus & basis of inverse lability.

B. Fault as a Basis of Inverse Linkility-

Most of the pre-Albers decisions in California sustaining inverse
Hability for unintended physical injury to property are predicated
expressly on a fault rationale grounded upon foresesability of damage

as a consequence of the construction or operation of the public pro}-

ect as deliberately planned.?® On the other hand, a substantial num-

ber of contemporaneous decisions seemingly affirm the proposition

that negligence is not & material eonsideration if, in fact, » taking or
damaging for public use has occurred®  This apparent inconsistency
of baste doctrine, however, appears to be reconcilable. '
The key to an understanding of the cases, it is believed, is the
fact that negligence is only a particular kind of fault. What the courts

appear to be saying, although somewhat inexactly perhaps, is that it is
not necessary to inquire into the exact nature or quality of the fault

upon which inverse liability is predicated where the facts demon- '

gtrate that some form of actionable fault does exist® When the

137 P. 1080 (191%) (dictum). See also Stons v, Los Angelea County Flood
Control Dist,, 81 Cal. App. 2¢ 902, 185 P.2d 388 (1M7).

1 There are two leading decisions cn this point. Bauer v. Ventura
County, 45 Cal, 24 276, 208 P24 1 {1955); House v. Log Angeles County Flood
Control Dist., 23 Cal. 24 354, 133 P.2d 950 (1944).

37T Bee cases cited note 13 supra. :

11 See, e.g., Clement v. Reclamation Bd., 35 Cal, 24 628, 841, 220 P.24 8,
905 (1050}, where it is stated that “[t]he construction of the public improve-
menthndeﬂbenhacﬁmo!thesuu-ormminﬂmmudwbﬂe

L
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probability of resulting demage is reasonably foreseeabie, the adop-
tion and non-negligent execution of a risk-prone plan of public im-
provement rationally can be deemed, with certain exceptions to be
discussed, either: (a} negligence in adopting an inherently defective
plan, or in failing to modify it or incorporate reasonable safeguards to
provent the anticipated damaged* (b) negligent “failure to appre-
ciate the probability that, functioning as delibérately conceived, the
public improvement . . . would result in some damage to private
property;”'+* {¢) “intentional” infliction of the damage by deliberate
adoption of the defective plan with knowledge that damuge was a
probable result;** or {(d) inclusion in the plan, whether negligently
or deliberately, of features that violate a recognized legal duty that
the public entity, like private persons similarly situated, owes to
neighboring owners as & matter of property law.¥® But, in each in-
stance, it is not materially significant whether the “inkerently wrong”
pian** was the product of inadvertence, negligeni conduct, or delib-

purposes. If private property is damaged thereby the state or its agency
muat compenszate the owner thersfor, [citations] whether the damage was
intentional or .the reqult of negligence on the part of the governmental
agency.” (Rmphasiz sdded). In Reardon v. San Francisco, 68 Cal. 463, 505, ¢
P. 317, 825 (1883), it was stated in concluxion that the California Comnstitution
_mukummpmuﬁonmthem“wmmquehmmm
or inflicted by want of care and skill” {(Emphesiz added). Tormey v.

gence was 1ot essentlal to invarse liability, since “the care that may be takoen
‘mwm&ummdmpummmmtwhi&amthadmmh
wWimmnterinHoﬂmriﬂ:tottheplﬂnﬁﬂtomm the im-
pmvemaatmumi" '

M Sed House v. mmmmmc«mm:&c 24 384,
153 P24 060 (1044); Granone v. Los Angeics County, 331 Cal App. 24 428, 42
Cal Rptr. 34 {1985) (aiternative holding); Beckley v. Reclamation Bd.. 205
Cal. App. 2d 734, 23 Cal. Rptr. 428 (1062) (alternative holding); Ward Con-
&rete Co. v. Los Angeles County Fiood Control Dist, 140 Cal, App. 2d 840
- X0 P2 548 (1987); of. W. Peossxe, Tz Law or Towrs § 5t (3d od. 1984);

Resraroewy (Spcono) oF Towrs § 302 (1Daf). .
© 0 4 Bauer v. Ventura County, 45 Cal. 2d 276, 286, 289 P24 1, 7 (1058)
{aliernative holding}; se¢ Kautman v. Tomich, 208 Cal 19, 280 P, 130 (1829);
Arabrogini v. Alisel Banitery Dist, mmmzdmn'raauum}
(alternative holding).
1 Youngbiood v. LueAn;elqutyﬂdemmIDm 55 Cal. 2d 803,
- BB4 P.2d B40, 15 Cal Hptr. 804 (1081) {dctum); C!unmtv Reclamation Bd,
35 Cal. 2d 628, 220 P.ad Bi7? (1950). :
42 Pacific Seazide Home for Children v. Rewhert Protection Dist, 190 Cal
. B44, 213 P. 887 (1923) (diversion of patural stream); Newman v, City of
Alhambra, 178 Cal. 42, 175 P. 414 {1018) {obstruction of natural drainage);
Bteiger v, San Diego, 163 Cal. App. 2d 110, 329 P.24 84 (1988) (ecollection and
discharge of surface waters}.
- unmvmmaumwmcmmmnmnmm
153 P24 460, 954 (1944) (Curtis, J.},

-
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eration, for the same result—inverse liability—follows unless there is

a sufficient showing of legal justification for infliction of the bharm.

Sometormoffaultlsthuuaconapicuouschamcnrisﬁc of inverse
liability in most California cases. The Albers decision does not pur-
port to overthrow this general approach or to reject entirely the fre-
quently expressed position that a public entity defendant “is not abeo-
lutely liable™# under the just compensation clause irrespective of its
involvement in the plaintiff's damage. It merely recognizes an addi-
ﬁmalownsiontorinvem!iabﬁltyhyhol&h:sthatlack of foresce-
ability does not preclude recovery for directly cawsed physical prop-
ertydamagewhichwoﬁdhwehmmnbhunderahultnﬂw
ale had that damage been foreseeable.* D |

C. Private Law 23 & Basis of Inverse Liability .

_mmptd“hmt"mppmhmlmmwmm-m
therexpa:}dedbytheablorbﬂonotprlnelpluo!pﬁntehwmhh
law of eminent domain. Invmﬁabﬂityotpuhﬂcﬁanﬁﬁelofmhn
bommzhhudmthegrmmdthnttbamﬁtyh-uchdam&uty
which_itowed'—tothepmnﬂﬂ,wnhmhduvbeingdmmedby
 ‘reference to those legal axioms governing private individuals# ¥or

-raqaondlngly;lpubueenﬂtythatobsﬁuchordivaﬂamummy
-beﬂablemmvmemdemnﬂonmmrwﬂunsdm“ More-
.over,emwhentheenﬂtyhmdinpﬂvﬂq;ademduct,mhu
thcmeﬁanutpmtaeﬂﬂwrhagum{ﬂmdwﬂeu,it,ukepﬂuﬁe
pmm,mu:hctrmblymdnon— . '
_mmiuduudpmwhgﬂmpbuamkhrw
solvtaglnvmucondemmtiﬂnchhuwunreﬂechinpnt.otthe
judicial expansion of inverse ct tion as a means for avoiding
the discredited doctrine of sovereign tort immunity.® The constitu-

" Youngbloodv.luAnnluCoun‘b’MCoﬁtmlM 56 Cel 34 803,
507, 364 P.2d 340, 841, 15 Cal. Rpir. 394, 905 (1981).
& See text sccompenying notes 37-35 supra. _
48 See, e.g,mv.mmmmmum‘nm
Rptr. 428 (1983} (slternative holding). :
7 Horton v, Goodenough, 184 Cal 451, 186 P. 34 (1020).
: 48 Clement v, Reclamation Bd,, 36 Cal. 34 €38, 220 P24 897 {19%0) ; EDiott
v. Los Angeles County, 188 Cal. 472, 191 P. 898 (1990); Seith v. Los Angeles,
66 Cal. App. 2d 562, 150 P.2d &9 (1044). :

+ Bauer v. Venturs County, 45 Cal, 24 276, 389 P.2d 1 (1955); Howe V.
Los Angeles County Flood Control Dist, 25 Cal. 24 384, 153 P.2d 950 (1044);
Gnmav.mmaum.axmam;mmumm. 34 (1988)
{alternative holding}. .

59 See generaliy Mandelker, Inverse Condemnotion: The Conastitutional
Lirnits of Public Responsibility, 1968 Wi L. Bev. - )

N\
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tional mandate to pay juet compensation when private property was
“damaged for public use” provided a strong and ready peg upon which
to hang a cloak of liability despite a claim of governmental immunity.

But the need to establish rational limits to the apparently unqualified

constitutional mandate suggested the use of rules of law limfting pri-
vate tort liability as analogues for denying inverse Lability in similar

- gltustions. Not unexpectedly, then, the constitutional inverse con-

demnation clause came to be thought 6f as merely n waiver of govern-
mental immunity, and an authorization for a self-executing remedy
which the injured property owner would not otherwise have had

-‘against the state and its sgencies.’ Moreover, as the edifice of gov-

ernmental immunity began t¢ crumble benesth the weight of excep-
tions admitted by judicial decisions and occasionsl legislation, a
considerable degree of overlapping of inverse and non<-imimune tort

liabilities became commonplace.®* Plaintiffs often sued alternatively
on inverse and tort theories, with considerable success,* thereby con-
firming the notion thet inverse condemnation was merely & remedy

to enforce substantive standards found in the law of private torts.
. The Albers decision, of courss, qualified this conception by reaf-

firming the original position that inverse liability has an independent

substantive content which obtains even when private tort lisbility
does not.® Moreover, even before Albers, the underlying premize of
the remedy approach had been largely removed by the judicial abro-
gation of sovereign immunity,”® Thersafter, in Californfa, as in a
number of other states, the old immunity rule was supplanted by a
comprebensive statutory system of governmental tort lishbility that
was in certain respects broader and in other respects narrower than
its private counterparis.® But while the legislature acted to divom

8: See Bauer v. Vemturs County, 45 Cal 23 276, 202-83, 289 P.2d 1, &
(1955): “Bection 14 [of ariicle I], however, is designed not to create new
causes of sction but only f¢ give the priveia property owner a remedy he
would not otherwise hawe pgainst the state for the unlawiul dispossession,

destruction or damage of his properiy. . .. The sifect of sectlon 14 & to
wﬂvntheimmunltydthsshtewhmpmpertyhtakuordmgedtor
public purposes.”

83 See, eg,Grmnev Loa Angelex County, 231 Cal. App. 2d 829, 42 Cal.
Rptr. 34 (1985) where the liabllity was affirmed on the alternate grounds of
Inverse condemnation, nuisance, and siatutory liahility for dangerous cﬁndi

tion of publle property.
¢4 Bguer v. Venturs County, 45 Cal. 24 276, 208 P.2d 1 (1955); Granone

. . Los Angeles County, 231 Cal App. 2d 820, 42 Cal. Rpir. 34 (1805).

5+ Albers v. Los Angeles County, 8% Cal. 2d 250, 260, 308 P.2d 129, 135,
42 Cal. Rptr. 50, B5 (1066). .

58 Judicial ebrogation of sovereign immunity had taken place only. four
years prior to the Albers dechiion. See Muskop! v. Corning Hosp. Dist, 35
Cal 2d 211, 369 P.24 457, 1t Cal. Rpir. 3¢ (1941},

“Cﬂi!ormlTuﬂChim:Actu!lﬁs,CmGov'rCmu am—ns.a A
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governmental tori liability from its inconvenient ties with private
tort liability, no similar changes were made with respect to inverse
liabilities. As a result, to the extent that the legal principles applied
in inverse condemnation litigation remain tied to private tort law
mﬂogia,aﬁgnﬂimtmmngruitymdwmedmtmimcmhe
observed between the scope of governmental tort and inverse liabili-
ties. One conspicuous {liustration is the different consequences flow-
_ i.ng!mndehcuinthephnorddgno!publie {mprovements, which

on private law principles support inverse liability$? but which, under
pruentmmtorypmidons,ordinarﬁyprovidenobadtfor govern-

uamnv.mmmq.nmummmmam.m
42 Cal Rptr. 89, 98 (1965). _
% Gray v. Reclamation Dist. No. 1500, lﬂt_hl.m,lu P. 1034 (1917},

(L
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threatened with temporery inundation from Sacramento River ficod
waters due to a partially completed system of levees being built by
the defendant reclamation district. In the past, these flood waters
had spread out harmiessly over lower lands, leaving the plaintiffs’
property unharmed. In reversing an injunction against the mainte-
nance of the levees, the court concluded that any damage sustained by
the plaintiffs would be the consequence of a proper exercise of the
police power for which the district was not lisble.®* As an independ-
ent alternative ground of decision, it was determined that construction
of the district's levees constituted the exercise of a legal right to pro-
tect the district’s lands aguinst the “common enemy” of escaping flood
waters, and for that reason alsc was noncompensable™ The latter
ground alone adequately supported the result on appesl; but the
opinion discusses, at some length, the scope of the “police power”
rationale. '

Briefly summarized, Gray reasons that (1) governmental flood
control, navigational improvement, and reclamation work is “refer-
able to the police power";** (2) damage resulting from a legitimate
exercise of the police power is noncompensable, provided the “proper
limits” of that power have not been exceeded;* and (3) the balance of
interests relating to the facts at hand required the conclusion that
the damage in question was noncompensable under this test.® The
factusl elements cited as persuasive of this conclusion included the
temnporary nature of the flooding complained of; the fact that future
flooding would be eliminated as soon as the balance of the project was
completed; the availability to the plaintitis of the right of self-protec-
tion under the “common enermny” rule; the “vast magnitude and impor-
tance” of the flood control project to the state &s a whole; and the fact
that the plaintiffs, like other landowners within the project area,

'1Ehnnuemdmiomhu¢bommchedonthehuilntmuwhlch
occurred prior o adoption of the “or damaged” clause in the 1879 constitution.
Lamb ¥. Reclamation Dist. No. 108, 78 Cal 125, 14 P. 628 (1887); Green v,
Swift, 47 Cal. 538 (1674). .

ummm’mmnamﬂed-tmmm
11=-30 infre. ‘ ‘ ] ‘

& Cruy v. Reclamation Dist. No. 1600, 174 Cal 622, 638, 163 P. 1024, 1031
(1N7}. :

8 “['Wlhether in any given instance, a3 In thiz Instange, the proper lim-
its of the police power have been exceeded, with the result that unlawful con-
tiscution or damage is worked, remains stil! & question for consideratica. . . .
Mwnnthequuﬁpnrineaehcuaiawhqtherﬂmputic\nnrlﬂmpmmd of
is without the lagitimate purview and scope of the police power. If it be then
the complainant is entitled to injunctive relief or to compensation. If it be
not, then it matters not what may be hia loes, it is damnum absque injurin”
Id. ‘

& d, at 64548 163 P. at 1034
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would derive substantial long-term benefits from the abatement of
flood damage and the improvement of navigation which completion of
the project would assure.®®

Maunifestly, Gray does not stand for the propoesition that property

damage caused by a public improvement based upon the police power
is necessarily damnum absque injuria. It suggests, at most, that
judicial classification of the project as an exercise of the “police
power” adds persuasiveness to the public interest which must be
welghed against private detriment in adjudicating compensability.
The very term “police power” is inherently undefinable® Its seman-
tic role in the present context is to serve only as a shorthand expres-
sion denoting the assertion of governmental power to advance public
health, safety, and welfare in a qualitatively substantial sense. The

interests reprepented by these public objectives simply outweighed )

those asserted by the property owners in Gray. Unfortunately, loose
language in the opinion,* when taken out of context, fails to convey

amectimpreﬁmo!theacmﬂhulding.adetectnhopupemhd

by some later decisions fuily reconcilable on their facts.®

neimphcaﬁonsofthe“polimpower”mpﬁonpumhtedin
Gmyweresubjectedtothorough reconsideration by the Supreme

wd

#7 See Hadacheck v. Sebastlan, 250 TU.8. 394, 410 (lﬂl.’;}, where it was
‘stated that “we are dealing with one of the most essentia) powers of govern-
ment—ona that Is the least Mmitable.”; of. Goldblait v. Hempstead, 360 US.
590, 504 (19632), where it waa stated that “[t]he term ‘police powss’ connotes
the time-teated conceptionsl limit of public encroachment upon private inter-
erts. Except for the substitution of the familiar standard of ‘ressonablences’
this Court has generally refrained from snnouncing exny specitic criteris.” See
gensrally. Havran, Eminent Domain and the Police Power, § Nomx Dann Law.
380 (1930); Sax, Tukings and the Police Powsr, ™ Yarx LJ. 38 (1984).
o8 The court's police power discussion in Groy reliss heavily upon deci-
sions-involving the noncompensability of losses of value resulting from police
regulations, sather than cases like Gray Kmilf, in which phynical damage oz
destruction was in lssue. The principal cases discussed include Hadacheck v,
Sebastian, 330 US. 394 (1915) (3ecrsase In exploitation value due to land-use
regulation); Chicago & Alton Ry. v. Tranberger, 238 US. 67 (1015} (regu-

lation requiring construction of drainage culverts by railroad at-its own

expense); Chicago B. & Q. Ry. v. Minois, 200 U.8. 681 {1908) (requirement
mnrmmmndmmw;immmmm
right-of-way). The opinion seems to De oblivious to the distinction, clearly
racognbaduaﬂgniﬂuntoneinmmmﬂmbetwunmvﬂue
diminution uneecompanied by physical Invesion and losses caused by tangible
injuzy to or interference with use or enjoyment of property. Compars United
States v. Causby, 328 US. 256 (1848) with Goldhiait v, ammd,mu.s.
500 (1981).

* See, 0.0, O'Hara v. mmmummmmxnm 2d
81, 119 P.2d 23 (1641). -

L
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Court some twenty-five vears later.”® The factual context was quite
different, however. Property owners were seeking inverse recovery
for losses of property values (i.e., non-physical damage) allegedly .
caused by highway improvements. Defendant public entities, relying
upon dicta in Gray and its progeny, sought refuge in the doctrine that
losses caused by an exercise of the police power were damnum absque
injuria. The argument was rejected on the facts before the court, al-
though the continued vitality of the doctrine, as properly concejved,
was reaffirmed. The police power, said the court, “generally . ..
operates in the field of regulation, except possibly in some cases of
emergency. . . " The constitutionsl guarantee of the just compen-
sation clause would be vitiated by a broader view; hence, “the police
power doctrine cannot be invoked in the taking or damaging of private
property in the construction of a public improvement where no
smergency exists”™ This verbal equivalency of “emergency” and
“police power” is not inconsistent with the interest-balancing approach
taken in Gray. [t treats governmental action to cope with emergen-
cles as entitled to judicial preference, aithough not necessarily con-
trolling significance, in the interest-balancing process. :
This judicial restatement of the police power theory was reaf-
firmed, and directly applied, in the 1944 decision of House v. Los
Angeles County Flood Control District.™ Physical damage attrib-
uted to levee improvements along the Los Angeles River, which al-
legedly caused flooding and erosion of the plaintiff’s land, was held,
on demurrer, o be recoverable in inverse condemnation. The court
again cautioned that private property damage may be noncompensable
when inflicted by government “under the pressure of public necessity
and to avert impending peril.”™* But the plaintiff had alleged that the
improvements in question were constructed negligently, pursuant toa
plan which was contrary to good engineering practice: From the
pleadings, it was apparent that the “defendant district, with time to
exercise a deliberate choice of action in the manner of its installation
of the river improvements, followed a plan ‘inherently wrong' and
thereby caused needless damage” to the plaintiff’s property.”™ Need-

76 Rose v. California, 15 Cal 2d 713, 123 P.2d 505 (1843). See also People
v. Ricciardi, 23 Cal. 2d 390, 144 P.2d 789 {1943); Bacich v. Board of Control,
93 (ol 24 343, 144 P24 818 {10437,

1 Rose v. California, 10 Cal. 24 718, 730, 123 P.2d %05, 515 (1542).

72 Id. at 750-31, 123 P.2d at §16.

T 25 Cal. 2d 384, 153 P.2d 950 (1944); accord, Smith v. Los Angelss, 8
Cal. App. 24 562, 153 P.2d 62 (1944}, )

7% House v. Los Angeles County Flood Control Dist., 25 Cal. 2d 384, 381,
153 P.2d 050, 653 (1044). See also Archer v. Los Angeles, 18 Cal 2d 18, 24,
119 P.2d 1, 4 {1841},

78 House v. Los Angeles County Flood Control Dist., 25 Cul. 24 384, 382,
158 P.2d 050, 854 (1044). O'Hara v. Los Angeles County Flood Control Dist,
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less damage is not damage required by the public necessity that moti-
vates the exercise of the police power. Thus, & cause of action for in-
verse condemnation was stated since “the principles of nonliability
and damnum absque injuria are not applicable when, in the exercise
of the police power, private, personal and property rights are inter-
feredwith,mjuredorimpairedinamannerorbyameans,ortoan
extent that is not reasonably necessary to serve a public purpose for
the general welfare."™

The House approach has been followed consistently in later deci-
sions. Thus, in the absence of a compelling emergency, the police
power doctrine will not shield & public entity from inverse liability
where physical damage to private property could have been avoided
by proper design, planning, construction and maintenance of the im-
provemment.”” The kind of emergency which will preclude inverse
lisbility is, moreover, narrowly circumscribed. [lustrations given In
the House opinion itself are limited to “the demolition of ali or parts
of buildings to prevent the spread of conflagration, or the-destruction
of diseased animals, of rotten fruit, or infected trees where life or
health is jeopardized.”™® In the generality of situations within the

19 Cal. 24 81, 119 P.2d 23 (1941), was distinguished upon the ground that the
plaintiff there had failed to allege negligence.

s House v. Los Angeles Flood Controt Dist, 25 Cal. 2d 384, 302, 153 rad
950, 954 (1544). This position had the explicit concurrence of four members
of the court. Mr. Justice Traynor, with Mr, Justics Edmonds concurring,
wrote p separate opinion reaching the same result, but.on the ground that the
plaintitf's complsint adequately alleged a negligent and unprivileged diver-
sion of weter flowing in & natural chamnnel. Agreement with the majority
view of the police power, however, was indicated by this statement: “Barring
situations of immediate emergency, aeither the property law nor the police
power of the state entitles a governmental agency to divert water out of its
natursl channel onto private property.” Id. at 397-88, 153 P.2d at #57. A
gecond concurring opinion was written by Mr. Justice Carter. He took the
position that the majority had not gone far emough in recognizing inverse
compensability for property damuge resulting from public improvements; but
he agreed in principle with what he regarded as & “sommendable step” in the
right direction. [Id. at 396, 153 P2d st #7. On limiting the scope of the
police power doctrine the court was essentially unanimous

7 Youngbloed v. Los Angeles County Flood Control Dist., 58 Cal. 24 808,
384 P.2d B40, 15 Cal. Rpir. 804 (1981) (dictum); Bauer v. Ventura County, 45
Cal 2d 276, 289 P.2d 1 (1955); Ward Concrete Co. v. Los Angeles County
Flood Control Dist., 149 Cal. App. 2d 840, 309 P.2d 546 (1857); Veteran's Wel-
fare Bd. v. Oakland, 74 Cal. App. 2d 813, 189 P.2d 1000 (1948). Although
some of the cases intimate that the rule is limited to instances of damage re-
sulting from defective design or construction, the Bauer case squarely holds
that it obtains also with respect to a defectively concelved plan of mainte-
nance and operation aa distingulshed from routine negligence in carrying out
an otherwise proper plan. Bsuer v. Ventura County, supra at 285, 280 P.2d
at T

8 House v. Los Angeles County Flood Control Dist, 25 Cal. 24 384, 391,

-
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purview of the present article, it seems evident that the police power
exception is of negligible significance. ' :

{2} The "“Legal Right” Cases

Returning to the aforementioned analogies to private law, a sec-
ond justification for denying compensation for physical damage
cauged by public improvements is sdduced. When a private person
would be legally privileged to inflict like damage without tort liabil-
ity, & public entity also has 2 “legal right” to do so without obligation
to pay just compensation™ By hypothesis, such damage does not
constitute the violation of any right possessed by the injured party.™
This rule, which is reaffirmed in Albers has been applied to deny
inverse linbility in a vanlety of situations. Examples include cases
involving damages caused by public improvements designed to accel-
erate the flow of a natural watercourse,” control the overflow and
spread of flood waters* and collect and discharge surface storm
waters through natural drainage channels.® '

The rationale of these “legal right” cases, however, does not imply
that the absence of a cause of action against a private person neces-
sarily or invariably precludes a claim for inverse compensation against
the state. Broad statements in several decisions, purporting to so de-
clare, were expressly disapproved in the Albets case as stating the

153 P.2d 950, 953 (i944). The problem of inverse liabllity for deliberate de-
struction of private property in the kinds of situations referred to by the
court is discussed in Van Alstyne, Statutory Modification of Inverse Condem-
nation: Deliberately Inflicted Injury or Destruction, 20 Stan. L. Bav. 617
e See Archer v. Los Angeles, 19 Cal, 2d 18, 118 P2d 1 {1941); San
Guabriel Valley Country Club v. Los Angeles County, 182 Cal. 382, 188 P. 554
(1920}; Kambish v. Santa Clars Valley Water Conservation Dist, 183 Cal
App. 2d 107, 8 Cal Rptr. 215 (1980), ) . :

o See, ¢.p., Youngblood v. Los Angeles County Flood Control Dist, %6
Cal. 23 603, 808, 304 P.2d B40, BAZ, 10 Cal. Rptr. 904, 906 (1981): “(I}f a
property owner would have nc cause of action egainst a private citizen on
!hemehnts,hccanhnn'mchimtormpensaﬁon sgainst the state under
pection 14 [of article 11.7 Accord, Bauer v. Ventura County, 45 Cal 24 276,
289-83, 280 P.2d 1, 5 {1868). L

gt Albers v. Los Angeles County, 82 Cal. 22 250, 261-62, 308 P.24 129, 13%-
a8, 42 Cal. Bptr. 69, 95-96 {1085). For » recent application of the “legal right”
approach, see Joslin v. Marin Muni. Watar Dist., 87 Cal 2d 132, 428 P.2d 889,
60 Cal. Rptr. 377 (1967). : : :

53 San Gabriel Valley Country Club v. Los Angeles County, 182 Cal. 392,
188 P. 554 (1920). : . o

~ ® Gray v. Reclamation Dist. No. 1500, 174 Cal. 622, 153 P. 1024 (nn
{alternative ground); Lamb v. Reclamstion Dist. No. 108, T8 Cal 125, 14 P.
825 (1887) (alternative ground). :
84 Archer v. Los Angeles, 19 Cal 24 10, 119 P.2d 1 (1941).
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rule “much more broadly than required by the facts.”® The court in
Albers, in fact, expressly “assumed” that a private person in the posi-
tion of the defendant county would not be liable.® That assumption,
however, was based on findings of fact that denied the existence of
any fault whatsoever, a normal prersquisite to private tort liability in
all but certain exceptional situations. " It was not based on the prem-
ise—which is at the root of the “legal right” cases—that the defend-
ant was legally privileged to inflict the particular injury. The court's
conclusion in Albers thus represents an interpretation of the just
compensation clause of the constitution. as imposing a broader range of
public responsibility than the law of private torts. '

JI. Scope of Inverse Liability in California

The foregoing discussion was intended to be merely a preliminary
introduction to the basic doctrinal threads of inverse liability. The
interweaving of these different theoretical strands into the finished
tapestry that is inverse condemnation law is revealed orly by a closer
examination of the entire decisional pattern. For convenience, the
cases in this section are grouped into four categorfes having similar
factual characteristics. First, the water damage cases, probably the

single most prolific source of inverse ltigation, are examined. - Sec- -
ond .are. cases dealing with physical disturbance of site stability by

landslides, loss of lateral support, and like causes. The third group of
cases invalves the physical deprivation of advantageous conditions as-

sociated with land ownership, such as loss of water supply, annual

accretions, or potability of water (i.e., water pollution). Finally, de-

cisions relating to miscellaneous forms of temporary or “one-time"

physical injury toproperty are reviewed.
A. Water Danage

A significant feature of the inverse condemnation decisions deal-

ing with property demage caused by water—whether it be damage

due to flooding, soaking, silting, ercsion, or hydraulic force—is the

tendency of the courts to rely upon the rules of private water law.
Although the facts do not always lend themselves {o this approach,

inverse liability of public agencies is determined in the main by the -

peculiarities of private law rules governing interference with "sur-

85 Albers v. Los Angeles County, 62 Cal 2d 250, 260, 392 P.2d 129, 135 42
Cal. Rptr. 89, 85 (1968).

06 [d at 362 n.3, 388 P.22 at 150 n3, 42 Cal Rpir. at 96 n3.

07 See generally W. Puomsze, Tex Law or Tours 506-44 (3d ed. 1964} .
The court in Albers found It unnecessary to copsider whether liability with-
out fault could be supported by private law principles as applied to the facts
before it. :

\J
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face waters,” “flood waiers,” and “stream waters”®® This judicial
disposition to blend the complex rules of water law with those gov-
erning inverse liability ordinarily is defended on the ground that pub-
lic entities, in the management and control of their property, should
not be subjected to different or more onerous rules of liability than
private persons similarly situated®® A review of the cases, however,
suggests that treating public agencies as if they were private individ-
uals, for the purpose of applying rules of water law, often has proved
unsatisfactory and confusing. In a number of situations, therefore,
the courts have departed from the sirict letter of the private rules
where overriding policy reasons have been perceived for according
special treatment to public agencies. '

(1) | Surfoce Water

Water that is “diffused over the surface of the land, or con-
tained in depressions therein, and resuiting from rain, snow, or which -
rises to the surface in springs" is clasaified as surface water.® Private .
Hability for interference with surface water is governed by a wide
range of diverse rules throughout the United States, each replete with
its own variations.®* The so-called common law or “common enemy”
doctrine accepted by many states, under which each landowner is
privileged to fend off surface waters as he sees fit, without regard to
the consequences for his neighbors, generally has been rejected by
California decisions.®® Inatead, the “civil law rule,” which recognizes

& servitude of natural drainage as between adjoining lands and pos-
tulates liability for interference therewith, has been the traditional |

California approach. This has been true not only in cases involving
private litigants*® but also in those deuling with public entities in in-
verse condemnation actions.® Under this rule, the duty of both upper

18 See generally David, Municipal Tort Ligbility in California (pt. €), 7
5. Car, L. Rxv. 295 (10384).

" Womar v. Long Basch, 45 Cal App. 4d 848, 114 P.2d T4 (1941).

% Keys v. Romiey, 64 Cal 2d 396, 400, 412 P.2d 520, 331, 50 Cal Rptr.
273, 275 (1568); see H. Treyawy, RuaL Paorzary, T40 (3d od. 1039); ResTATE-
samer or Torm § 844 (1039). L

#1 See Kinyon & McClure, Interferences With Surfoce Waters, 24 Mom.
L. Rev. 891 (1540). ' T , L '

92 See Keys v. Romley, 84 Cal. 24 306, 412 P.2d 525, B0 Cal. Rptr. 273
{1086}. But see Lampe v. San Francisco, 124 Cal, 546, 57 P. 461 {1809},

% LeBrun v. Richards, 210 Cal. 308, 201 P. 826 (1930}; Ogburn v. Conner,
46 Cal. 348 (1873). . ) . .

#4 Archer v. Los Angeles, 19 Cul 2& 18, 118 P24 1 (1941); Shaw v
Schastopol, 159 Cal. 823, 118 P. 213 {1911) {dictum); Lot Angeles Cemetery
Asg'n v. Los Angeleg, 103 Cal 481, 37 P, 375 (188} (dictum); Corcoran v.
Benicia, 98 Cal. 1, 30 P, 798 (1892); Andrew Jergens Co. v. Los Angeles, 103
Cal. App. 3d 232, 228 P.24 475 (1831).
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and lower landowners is to leave the flow of surface water undis-
turbed.

In the recent important decision in Xeys v. Romley,® the Su-
preme Court, affer careful reconsideration of the competing rules and
their supporting policies, reaffirmed California’s acceptance of the civil
law rule. This rule, the court observed, was consistent with the nor-
mal expectation that buyers should take land subject to the burdens
of natural drainage. It alsc had the advantage of greater predict-
ability than the common law rule, and correspondingly diminighed
the opportunity for litigation. On the other hand, & rigid application
of the civil law rule might inhibit property development, since im-

provements frequently would cause a change in the drainage pattern’

and thus invite potential liability, especially in urbar: aress. The court
concluded, therefore, thet the application of the civil law rule must be
governed by a test of reasonabieness, judged in light of the circum-
stances of each case. “No party, whether an upper or a lower land-
owner, may act arbitrarily and unreasonably in his relations with
other landowners and still be immunized from all liability.”™

Under this modified civil law rule, the issue of ressonableness is
“a question of fact to be determined in each case upon a consideration
of all the relevant circumstances . . . . Factors to be taken into
account include the extent of the damage, the foreseeability of the
harm, the actor's purpose or motive, and the relative utility of the
actor’s conduct as compared with the gravity of the harm caused by

the alteration of surface water flow. In this balancing of interests,

said the court,

[i)? the weight ia on the adde of himy who elters the natural water-

courss, then he has scted ressonsbly and without liability; it the

Mmmmalowhndmhmmmblym,thmtham
mic costs incident to the expulsion of surfsce waters must be borne
the upper owner whose development caused the damage, If the
should indicate both perties conducted :themselves reasonably,
courts are bound by our well-settled civil law rule [and the
per landowner who changed the drainage pattern is liable for the
ting Injuries}.»s

oy

Although the Keys decision involved only private landowners,

presumably it affects public entities as well, since inverse liabflity
actions based on interference with surface waters generslly have been
resolved in the past by a relatively strict application of the civil law
rule. Obstructing the flow of surface waiers by a street improvement

oF 84 Cal. 3d 398, 411 P.2d 529, 80 Cul Rptr. 273 (1808). S=s also Pagliottl
v, Aquistapace, 84 Cal 24 873, 412 P.24 534, 60 Cal. Rptr. 282 {1086).
o Keyr v. Romley, 84 Cal 24 396, 409, iﬂ?ﬁdiﬁ,ﬂlﬂ.ﬂ)ﬁllnﬂr
mmum:t
or J3. at 410, 412 P.2d at 537, 50 Cal. Bptr ltﬂi
" id

(L

(J
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and thereby causing flooding of lands that otherwise woind not have
been injured has been held actionable on this rationale® A public
entity that gathered surface waters together and discharged them
upon lower lands with increased volume or velocity by a drainage
system which did not conform to the natural drainage pattern was
likewise liable.'™ Similarly, public entities have been held not privi-
leged io collect surface waters by the paving of streets and, without
providing adequate drains, by conducting them to a low pointwhere
they are cast in unusual quantities upon private property that other-
wise would not be flcoded.?* But if the gathered waters were dis-
charged into a natural watercourse that was their normal means of
drainage, lower owners injured because the channel was inadequate
to handle the increased fiow were held to have no recourse.t**

The courts generally applied the civil law rule in & somewhat .
mechanical manner, apparently without weighing the competing in-
terests identified as relevapt to the new rule of reason. It is possible
that ditferent resuits might have been reached had the balancing
process been used. For example, the construction of a drainage sys-
tem by an upper improver that discharges surface waters upon ad-
joining property in a concentrated stream, where no other feasible
alternative is available, may be reasonable and, if relatively slight
barm results, noncompensable under the rule in Keys v, Romley10*
Conversely, the gathering of surface waters into a system of impervi-
ous storm drains which follow natural drainage routes may result in
greatly increased volume, velocity and concentration of ‘water, and

" Copnift v, San Franciaco, 87 Cal, 48, 7 P. 41 (1885). See sleo Stanford
v. San Francisco, 111 Cal. 163, 43 P. 805 (1806); Los Angeles Cemetery Ass'n
v. Los Angeles, 103 Cel 481, 37 P. 375 (1884) (dictum).

i0¢ Innz v. Ban Jusr Unified School Dist, 222 Cal. App. 24 174, 34 Casl.

Rptr. 903 (1963); Callens v. Orange County, 129 Cal. App. 24 256, 278 P.2d 884

{1954).

101 Steiger v. San Disgo, 183 Cul. App. 2d 110, 3290 P.2d 94 (1958); Andrew
Jergens Co. v. Loa Angeles, 103 Cal. App. 3d 232, 220 P23 475 {1051); Farrsll
v. Ontario, 39 Cal. App. 351, 178 P. T40 (101%),

108 Archer v. Los Angelea, 10 Cal 2d 19, 119 P24 1 {1941). A mere swale
that serves sz & natural routs for escaping surface waters, but which does
not have Hxed banks and chanpel bed, iz not a wutercourse under this rule,
See Inns v. San Juan Unified Behool Dist., 222 Cal. App. 2d 174, 34 Cul. Rpir,
003 (1963); Steiger v. San Diego, 163 Cal. App. 2d 110, 339 P.2d 94 (1958), -

108 Seq Pegliotli v, Aquistspace, 84 Cal. 2d 873, 412 P.2d 538, 60 Cal. Rptr..

282 (1688), where the trial court's }udgment enjoining the defendant from
damming off the discharge of surfece waters from the plaintiff's paved park-
ing jot, where na cother feasible means of disposal existed, was reversed for
reconsideration uhder the modeérn “reasonableness” test. The dictum sug-
geated that the sarpe result may be found proper on remand after balancing
the interests, Earller cases on analogous facts have generally imposed lia-
bility., See notes 100-01 supre.
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thus may constitute an unreasonable method for dispesing of such
- water when weighed against the seriousness of the resulting harm to
lower landowners whose property is damaged as a result. )™
The inverse condemnation cases decided prior to Keys were not
entirely consistent, however; some departed somewhat from the strict
letter of the civil law rule. For example, a few decisions advanced

the view that interferences with the flow of surface waters would not

be a basis of inverse liability where the obstruction was erected in the
exercise of the police power.!® Other like decisions, reflecting ju-
dicial concern that the development of an adequate system of public
streets end highways not be deterred,'™® tended to relieve public
entities from Ulability when they blocked the ordinary discharge of

i Compare Archer v. Los Angeles, 19 Cal, 2d 18, 110 P.2d 1 {1041} with
Inns v. San Juan Unified School Dist., 222.Cal. App. 2d 174, 34 Cal, Rptr. ¥03
(1883). Inns held that the district was inversely liable for the discharie of
surface waters into & swale thropgh a 28-inch concrete pipe. It wus stated to
the contrary in Archer that “[a] Calitornia landowner ... may discharge
[surface waters] for a rearomable purpase into the stream into which they
naturally drain without ineurring lisbility for damage to lower land caused by
the Increased flow of the stream”. Archer v. Los Angeles, suprc at 28-27, 118
P.2d at § {emphasis added). In other states, inverse liabllity has been im-
posed in simfler fact situations without regard for fuult. See, e.g., Lucas v.
Carney, 187 Ohip St. 418, 1490 N.E.2d 238 (1858); Snyder v. Platte Valiey Pub.
Power & Irz. Dist., 144 Neb. 308, 13 N.W.2d 180 {(10644).

1958330'511'&'6 Immeleucomtyl‘loodﬂomrolﬂin 19 Cal. 24 81,

63-64, 110 P.2d 23, 24 (1041): “In the present cose the plaintiffs would .

have a cguse of action agains a private person who obstructed the flow ot
surface waters from their land [in the manner that has been allegad]. A
governmental agency, however, in comrstructing public improvements such o

streets and highways, may validly exercise its 'police power’ to obstruct the -

flow of surface waters not running in a natural channel without making com-

pensation for the resulting damage . . . . The defendsat therefore i under .

no obligation to compensate for the damage caused by the obstruction;™
Caliens v. Orange County, 120 Cal. App. 2d 255, 278 P24 888 (1984) (dictum)
{same effect s O'Hara). Ax noted zbove, text accompanying notes T0-78
supra, the police power rationale has been modihed auhshntillly Yy decisions
subsequent to O'Hara,

100 See, e.g., Lampe v. San Francisco, 124 Cal: MB 57 P. 461, 1001 (1800).
The Guestion whether street improvemenis represent a suﬂ_iciently ‘urgent
public interest to justify inroads upon the constitutional gusrsntes of just
compensation for “Gamage” to private property appears not to have been
considered fully in any of the surface water décistons. But see Milhous v
Highway Dep't, 154 S.C. 33, 8 5.E24 852 (1840), where i¢ was sald that the
constitutional property interest prevails without regard for private lLability
rules. This required a holding of state Jiability for obstructing surface witers
notwithstanding the “common enemy” rule under which private obstruttion
would be nonactionable, Loss of direct access, however—en intangible detri-~
ment often far less dameging than flooding—ia regarded as compensable
when caused by street improvements. Bacich v. Board of Control, 23 Cal 2d
343, 144 P.2d 818 (1943).

L

g
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surface waters and caused flooding of private lands where such action
was necessary for the grading and paving of streets’” These deci-
sions seem o imply a judicial balancing of interests, similar to the
process required by the Keys case, but with the results formuiated in
different terminclogy.!® The label, “police power,” for example, as-
similates value judgments regarding the importance and social merit
of the particular government conduct that would be appropriate
under the Keys test.

It is thus possible to speculate that the Keys decision may not
fully have impaired the authority of all the earlier surface water deci-
sions; but such conjecture is a flimsy basis for prediction. It is prob-
able, however, that future cases in this area will he resolved by a
balancing of interests rather than by the mechanical application of
arbitrary rules. The principal uncertainties appear to revolve around
the degree of weight that will be assigned by the courts to the public
:nterest objectives behind governmental improvement projects, and
the extent to which a review of the reasonableness of the govern-
mental plan or design that exposed the owner's Jand to the risk of
surface water damage will be undertaken by these courts.1¢ :

187 Corcoran v. Benicia, 08 Cal. 1, 30 P. 788 {1852); Dick v. Los Angeles,
34 Cal. App. 724, 188 P. 703 (1917) (dictum). "See alro Wornar v. Long Beach,
45 Cal. App. 2d 643, 114 P.2d 704 (1941) {semble). Surface waters flowing in
2 matural or artificial channel, however, cannot be obstructed with impunity
where the result is o cast them upon lands which normally would not have
received them. Newman v. Alhambra, 170 Cal. 42, 175 P. 414 (1913); Larrabee
¢ Cloverdale, 131 Cal. 98, 63 P. 143 (1500); Conniff v. San Francisco, 87 Cal.
48, 7 . 41 (1385); Weisshand v. Petaluma, 37 Cal. App. 296, 174 P. 955 (1918).

103 The opinion inm O'Hars v. Los Angeles County Flood Comtrol Dist.,, 19
Cal. 24 61, 119 P.2d 23 (1941), for exumple, intimates that construction of
public improvements along a stream “for purposes of flood control is . . .
wasential to the public health and safety” and for that regson outweighs the
private property interest at stake. 14, at 63, 118 P2d at 24. Corcoran v.
Benicia, 98 Cal. 1, 30 P, 798 (1892), suggests that the interest of a landowner
in property below official street grade is subordinate to the public interest in
grading and paving at grade, since any temporary injury due to impounding
of surface waters may be alleviated by bringing the adjoining property up to
grade. Id. st 4, 30 P, at 798, See Dick v. Los Angeles, 34 Cul. App. T4, 168
P. 703 (1917} (to the same effect as Corcoren). See also Stanford v. San
Prancisco, 111 Cal. 198, 43 P, 605 (18088}, where inverse liability was affirmed
for injury due to the flooding of property above the street grade as a result
of sireet improvements. Corcoran Was distinguished as a case where the
owner of the property sssumed the risk of flooding by building below the

ade. '

¥ 109 §See Keys v. Romiey, 84 Cal 2d 898, 412 P.24 529, 60 Cal. Rptr. 273
(1968); text accompanying note 95 supra. The modified civil law rule adopted
in Keys has been treated a5 applicable to inverse condemnation actions based
on alleged damage from inierference with surface waters. Burrows v, State,
8¢ A.C.A. 28, 66 Cal. Rptr. 868 (1088) {holding, under Keys, that burden of
pleading and proving that plaintift Jower owner unreasonably failed to take
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{2) Floocl_ Water

“It is well established,” said Justice Traynor, “that the flood .

. watets of a natural watercourse are a common enemy against which
the owner of land subject to overflow by those waters may protect
his land by the erection of defensive barriers, and that he is not liable
for damage caused to Jower and adjoining lands by the exclusion of
the flood waters from his own property, even though the damage to
other lands is increased thereby.”?® Governmental entities acting

for landowners in & particular area likewise may provide flood protec-.

tion against the common enemy without incurring inverse liability
for resulting damages.!!* For the purpose of applying this rule, flood
waters are deemed the extraordinary overflow of rivers and

streams.’ Although the term normally refers to waters overflowing -

the natural banks of a river, artificial banks or lavees maintained over
a substantial period of time are trested as natural banks where a

community of property owners, in retiance upon their continued exist--

ence, has conformed thereto in its Jand-use activities and in the con-
struction of improvements M*

The “common enemy” rule reflects judicial apprehension that
property development would be stifled unless an individualistic view
were taken by the law. “Not to permit an upper landowner to protect
his 1and against the stream would be in many instances to destroy the
possibility of making the land available for improvement or settlement
and condemn it to sterility and vacancy.”** The rule, taken literally,
contemplates that each landowner has a reciprocal right to protect his
own land without regard for the consequences which his acts may
visit upon others. However, no landowner may permanently stereo-

precautions to avoid or reduce injury is upon the defendant state as upper
owner).

110 Clement v. Reclamation Bd., 35 Cal, 24 628, 636-36, 220 P.24 897, a01-02
. (1950). - . )
111 }4. See oleo San Gabriel Valley Country Club v. Los Angeles County,
182 Cal. 392, 188 P. 55¢ (1820); Lamb v. Reclamation Dist. No. 108, 73 Cal 124,
14 P. 625 (1887). The common enemy rule, first anvounced in California in
Lamb, was originally developed in English cases. . E.g., The King v. Commis-
sioners, § B. & C. 353, 108 Eng. Rep. 1075 (K.B. 1828} {construction of groina by

sewer commissioners i prevent erosion from ocean held priviieged as protec-

tive mensure against the “common enemy").

112 H, Torrany, Reas Peorgzrry § 740 (34 ed. 1938).

113 Clement v. Reclamation Bd., 35 Cal. 2d 828, 220 P2d 897 (1950); Beck-
ley v. Reclamastion Bd, 208 Cal. App. 2d 734, 23 Cal. Rptr. 428 {1962); Weck
v. Los Angeles County Flood Control Dist., 80 Cal. App. 2d 162, 131 P.2d -93%
{1047). See also Natural Sods Prods, Co. v. Los Angeles, 23 Cal 2d 193, 143
P2d 12 (1943); 1 S. Wpa, Wares Rigars IN TRE WEsTIRN STATEY § 60, at 59
£3d ed. 1911). .

124 San Gabriel Valley Country Club v. Los Angeles County, 182 Cel 362,
401, 188 P. 554, 558 (1920).

L



January 19691 UNINTENDED PHYSICAL DAMAGE 455

type the condition of the river by erecting flood barriers adequate for
the moment, and later seek to prevent others from putting up levees
of their own that raise the water level and make the former works -
ingufficlent.’’¥ In addition, an importent corollary of the rule recog-
nizes that no liability iz incurred merely because flood control im-
provements do not provide protection te ali property owners.}*® Nor
does the state, in undertaking to control floods, become an insurer of
those lands which are given protection ') as there are practical limits
to the degree of protection that can be provided.!® In effect, the law
recognizes that some degree of flood protection is better than none.

The *common enemy” rule, however, is not applied as an un-
limited rule of privileged self-help. Mindful of the enormous dam-
age-producing potentizl of defective public flood control projects, the
courts have insisted that public agencies must act reasonably in the
development of comstruction and operationsl plans so as to avoid
unnecessary damage to private property.’’® Reascnableness, in this
context, is not entirely a matter of negligence, but represents & balanc-
ing of public need against the gravity of private harm1® In an im-
minent emergency, for example, a reduction in stream level by the
deliberate flooding of unimproved private lands in order to prevent
substential and widespread destruction of the entire community by
otherwise uncontrolled flood waters may be regarded as a ressonabie,
and thus noncompensable, exercise of the police power.!** But a per-

118 Jackson v, United States, 230 U.8. 1 {1913}, cited with approval in Gray
v. Reclamation Dist No. 1500, 174 Cal 622, 163 P. 1024 (1017).

116 Weck v. Los Angeles County Flood Gontrol Dist, 80 Cal App. 2d 182,
181 P.2d 935 (1047); Junssen v. Log Angelsa County, 50 Cal. App. 2d 45, 123
P.2d 132 (1942); ¢f. United States v. Sponenbarger, 308 U.S. 256 (1838).

111 Youngblood v. Los Angeles County Flood Control Dist, 5§ Cal 24 603,
284 P.2d 540, 15 Cal. Rpir. 504 (1981).

118 Los Angeles Cemetery Ass'm v. Los Angeles, 103 Cal. 481, 37 P. 376
(1804} {no Lisbility for damage resdiing from inadequacy of culvert to drain
waters from extraordinary acd unforeseeable flacd).

113 House v. Los Angeles County Flood Contrel Dist., 25 Cal. 2d 384, 153
.24 950 (i944). The rule ss (o private owners is similar. See, e.g., Weinkerg
Co. v. Bixby, 185 Cal 87, 97, 196 P. 25, 30 (1921}: “If the defendants merely
fend the intruding [flood] waters from their own premises in 4 reazonable and
prudent mansner, they cannot be heid responsible for the action of the stremm
in depositing more silt snd debris either in the channel or un adjacent lands
below than would have been done had it been permitted to spread over defend-
ants' lands.” (Emphasis added).

120 Peckley v. Reclamation Bd., 205 Cal. App. 24 734, 23 Cal Rptr. 428
{1982); ¢f. United States v. Sponenbarger, 308 U.S. 256 (1938) ; Keys v. Romley,
64 Cal. 24 306, 412 P.2d 525, B0 Cal Rptr. 273 (1984).

131 See Rose v. State, 19 Cal. 2d 713, 730, 123 P.2d 505, 515 (1042) {dictum);
cf. Van Alstyne, Statuiory Modification of Inverse Condemnation; Deliberately
Inflicted Injury or Destruction, 20 Svan. L. Rev. 817, 819-23 (1068) (“denial
destruction” to preveni conflagration}.
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manent system of flood control that deliberately incorporzates a known
substantial risk of overflow of flood waters upon private property
that in the absence of the improvements would not be harmed exceeds
“the humane limits of the police power” and constitutes a compen-
sable taking of an easement for flowage.”*®* The “common enemy”
rule likewise does not permit a public entity to establish a system of
improvements designed to divert both actual flood waters and natural
stream waters out of their natural channe] upon property that other-
wise would not have been inundated.’*® It is settled also that flood
control improvements which are designed in accordance with a negli-
gently conceived plan and which cause damage to private property
while functioning as so conceived are a basis of inverse liability even
though their object is to contzol the “common enemy,” {lood waters.)#

The noticeable judicial tendency to reject an ungualified applica-
tion of the “common enemy” rule may be attributed, in part, to the
difficulty of making a sharp factual distinetion between flood waters
and other waters, For example, when a watercourse which has been
improved by flood control measures overflows, it is not always an easy
matter to decide whether the flooding resulted from legally privileged
eftorts to repel the “common enemy” or from an unprivileged diver-
sion of natural stream water.)?® Another illustration of this diffi-
culty is the well-known case of Archer v, City of Los Angeles,'® in
which the prevailing opinion explicitly predicates denial of liability
for downstrewam flooding upon the privilege of upstream owners to.
deposit gathered surface waters into natural watercourses. Later de-
cisions, however, have explained Archer as a case of non-liability un-

122 Beckley v. Reclamation Bd,, 205 Cal. App. 2d 734, 752, 23 Cal Rptr. 428,
440 (1062).

122 Clement v. Reclamation Bd., 35 Cal. 2d 628, 220 ¥.2d 887 (1650},

1M Youngblood v. Los Angeles County Flood Control Dist, 58 Cal. 24 808,
384 P.2d 840, 15 Cal. Rptr. 804 (1961) {dictum); Bauver v. Ventura County, 48
Cal. 2d 278, 285 P.24 1 (1855) : House v. Los Angeles County Flood Control Dist,,
25 Cal. 2d 384, 153 P.2d 050 (1944); Granone v. Loz Angeles County, 281 Cal.
App. 2d 629, 42 Cal. Rptr. 34 {1965); Weck v. Los Angeles County Flood Controel’
Dist., 80 Cal. App. 2d 182, 181 P.2d 935 (1947) (dictum). Although inverse
lability can be based upon & negligently conveived plan of maintenance or
operation of a public improvement, Bauer v. Ventura County, supre, ordinary
negligence in the course of routine operations will support only a possible tort
recovery. See Kambish v. Santa Clara Valley Water Conser. Dist, 185 Cal
App. 2d 197,  Cal. Rpir. 215 {1980); Hayashi v. Alameda County Flood Contral
& Water Conser. Dist., 167 Cal. App. 2d 584, 334 P.2d 1048 (1959); Smith v. East
Bay Mun, Util. Dist., 122 Cal, App. 2d §i3, 285 P.2d 610 {1954},

135 Compare Clement v. Reclamation Bd., 35 Cal. 2d 528, d48-51, 220 P.2d
897, 809-11 (1850) (Carter, 1.} [dissentling upinitm} with San Gabriel Valley
Country Club v. Loz Angeles County, 182 Cal. 302, 188 P. 554 {1820). See also
House v. Los Angeles County Flood Control Dist., 25 Cal. 2d 384, 297, 153 Pﬂd
950, 857 (1944) (Traynor, J.) (concurring opinion), .

138 1% Cal. 2d 18, 118 P.2d 1 (1641).
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der the “common enemy” rule governing flood waters.’¥ But, apart
from difficulties of classification, the trend also appears to represent
a judicial conviction that the “‘common enemy” rute, unmodified by a
test of reasonable conduct, would be an unacceptable basis for arhi-
trary disruption of raticnally grounded expectations of private prop-
erty owners, 'The courts have recognized that the magnitude of gov-
ernmental projects offen far exceeds the scope of flood protection
works reasonably to be anticipated at the hands of neighboring pri-
vate landowners 2 A strict and literal assertion of the rule, there-
fore, if applied to government flood control projects, could well be
disastrous to private interesis. Accordingly, it has been said, “No
court. has ever so abused the ‘coramon enemy’ doctrine as to consti-
tute it the commen enemy of the riparian owner.”'®® Finally, the
modern approach appears 1o accepd the fact that a rational ordering of
duties and liabilities with respect to flood waters is better achieved
by -the balancing of interests represented in the varying circumstances
of individual cases than by a more rigid and inflexible application of

. narrowly defined property rights,13¢

3) Stream Water

" The prevalence of natural watercourses' makes it inevitable
that public improvements will affect the flow of stream waters in a

.variety of circumstances, causing flooding and erosion to private prop-

erty. While early cases intimated thal such consequences did not

~amount to a constitutional “taking,”™** it is now accepted that injuries

" 127 Cpmpare Archet v. Los Angeles, 16 Cal. 2d 19, 28,119 P24 1, 6 {1541)

" (“evidence . . . shows clearly that the storm drains constructed by defendants

either followed the channel of naturel gtreams . . . or discharged into the creek
surface waters which would naturelly drein into it"} with Clement v, Reclama-
tion Bd., 35 Cal. 2d 628, 642, 220 P.2d 897, 965 (1950} (“applicability of common
enerny doctrine is set forth in Archer”y and Beckley v. Reclamation Bd, 205
Cal. App. 2d 734, 747, 23 Cul. Rptr. 428, 437 (1962) (“[iJn . . . Archer . . . no
ohe was preventing plaintiff . . . from protecting his lands from floods {under
the commor eneiny doctrinel™). ‘

125 See Beckley v. Reclamation Bd, 205 Cal. App. 24 734, 751.52, 23 CslL
Rptr. 428, 43840 (1862).

10 Id.

130 See Comment, California Flood Control Projects and the Common
Enemy Doctrine, 3 STan. L. Rev, 361, 384-68 (1951); of. Keys v, Romley, 64 Cal.
od 206, 412 P24 529, 50 Cal. Rptr, 273 {1866},

131 “[Bly a watercourse is not meant the gathering of errant water while

' p'ass‘mg through a low depressiomn, swale, or gully, but a stream in the real

sense, with a definite ‘channel with bed and banks, within which it flows at
those times when the streams of the region habitually flow.” Horton v. Good-

" enwugh, 184 Cal. 451, 453, 1b4 P. 34, 35 (1920); see Inns V. San Juan Unitied

School Dist, 222 Cal. App. 2d 174, 34 Cal. Rptr. 903 (i863) {swale through
which surface water normally drained beld not a watercourse). )
122 See Green v. Switt, 47 Cal. 536 (1574).
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“of this kind, where shown %o have been caused by public improve-

ments,’® can amount to a “demaging” for which just compensation
must be paid.’** The decisions appear to distinguish bhetween: {a)
governmental improvements that designedly divert stream watera

onto private lands; (b) improvements that obstruct the stream and.

thus result in overflow and flooding of private lands; and {(c} improve-
ments that merely change the force of direction of the current with
resuliing erosion of channel banks.

As a general rule, “when waters are dwerted by a public improve-
ment from a natural watercourse onto adjoining lands the [public]
agency is lisble for the damage to or appropriation of such lands
where such diversion was the necessary or probable result even
though no negligence could be attributed to the. installation of the
improvement.”* In such cases, the private property “is as much
taken or damaged for a public use for which sompensation must be
paid as if it were condemned for the construction of & highway or
school.™*  Permanently established artificial watercourses are
treated like natural ones under this rule, whereby substantial relfance
interests have been generated with the passage of tima %

Judicial acceptance of inverse lisbility without fault in diversion
cases appears to reflect the strength of the interests of property owm-
ers who have acquired and developed land in justifiable reliance upon
the continuance of existing watercourses as means of natural drain-
age.}® The risk of damage from disturbance of the established stream

1 Causution often presents difficult problems o! proof. Ses, eg., Young-

biood v. Los Angeles County Flood Control Dist, 58 Cal. 2d 803, 384 P.2d 340,

16 Cal. Rptr. 904 (1961); Stone v. Los Angele County Flood Control Dist, 81
Cal. App. 2d 902, 185 .24 308 (1947).

134 See Beckley v. Reclamation Bd., 205 Cal. App. 2d 734, 23 Cal. Rptr. 428
(1981) (review of most of the !mportant Californis decisions).

19 Youngblood v. Los Angeles County Flood Control Dist., 56 Cal. 2d 603,
807, 364 P24 840, 841, 15 Cal Rpir. D04, 905 (19681) (dictum}; Pacific Seasids
Home for Children v. Newbert Protection Dist,, 190 Cal. 544, 213 P. 987 (1920);
Elliott v. Los Angeles County, 188 Cal. 472, 181 P. 509 (1820). See alse Ghioxzi
v. South San Francisco, 12 Cal. App. 2d 472, 164 P.2d 902 (148) (dictum).

i85 Clemnent v. Reclamation Bd., 35 Cal. 24 €28, 087, 220 P.34 897, 903 (1830).
Cases in other states are generally in sccord. See, #.0., Lage v. Pottawattamle
County, 232 lown 944, 5 N.W.2d 161 (1942); Armbruster v. Stanton-Pilger
Druinage Dist, 109 Neb. 584, 100 N.W.3d 181 (1980). See also Smith v, Loz
Angeles, 88 Cal. App. 24 582, 153 P.2d 69 (1044

137 Clement v. Reclamation Bd., 33 Cal. 2d 4328, 838, 120 P.24d 807, 503 (1950),
in which it was held thai the state may not “without liability tear out a man-
made flood protection that has existed for sixty-twa years 1o the lands of plain-
titf upon which substantial sums have been expended in reliance upon the con-
tinusnce of the protection.”

138 See Beckley v. Reclamation Bd, 205 Cal. App. 2d 734, 751-52, 23 Cal
Rpir. 428, 439-40 (1962).

U
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pattern is regarded as one that cannot be shifted with impunity to the
property owner, even under & claim of exercise of the police power,!®
merely to promote the community welfare. The detrimental impact
of the contrary rule in discouraging private property owners from
making improvements apparently is regarded as ton onerpus to permit
a withholding of just compensation. Analysis and weighing of the
respective interests in the light of the particular facts before the
court, however, is not characteristic of these decisions; the rule of
liability for diverting stream waters is generally applied in a strictly
formal fashion.'+® )
Obstructing & natural} or artificial**! watercourse by the construc-
tion of a public improvement, on the other hand, ordinarily has been
regarded as a basig of inverse liability only when some form of fault is
established.’** For example, the construction of &8 dam designed to
store water which will foreseeably flood ceriain lands not direcily
condemned by the constructing agency constitutes a deliberate taking
of those lands thereby inundated,™? as well &5 of downstream water

12% This assumes, of course, that no state of emergency existed. As the
court stated in Smith v. Los Angeles, 66 Cal. App, 22 562, 578, 153 P.2d 68 78
(1944): “[S}imply becruse the district constructed the dikes in question for
the purpose of flood control does not make it immune from liability for damage
inflicted thereby upon the plaintiff. There was here no emergency requiring
split-second action.” 1f there had been such an emergency, the result would
probably have been different. See lext accompanying notes 72-78 supre.

140 See, e.g., Rudel v. Los Angeles County, 118 Cal. 2B1, 50 P. 400 (1507);
Guerkink v. Petaluma, 112 Cal, 306, 44 P. 570 (1836}, In litigation growing out
of the great Fenther River flood of December 1935, the state was adjudged lia- -
bie upon the basis of ambiguous findings of fact that & levee on the west side
of the Feather River, in the planning and dosign of which the state had “partic-
ipated,” had “caused waters of the Feather River to be diverted onto Plaintiffs’
property east of the Feather River end thus coused harm to Plaintiffs’ prop-
erty.” ‘Pedrozo v. State, No. 41265, Findings of Fact and Conclusions of Law
1 4 (Butie County Super. Ct, Cal., Jan. 30, i867).

141 Artificial and natural watercourses are treated alike in the ohstruction
cases, apparently without regard for the length of existence of the artificial
chennel. See, e.g., Newrnan v. Alhambra, 179 Cel 42, 173 P. 414 (1918);
Larrabee v. Cloverdale, 131 Cal. 86, 63 P. 143 (1200); ¢f. Bauer v. Ventura
County, 45 Cal. 24 276, 280 P24 1 (1955). See ciso notes 113 & 137 supra.

142 See, e.g., Youngblood v. Los Angeles County Flood Control Dist., 56 Cal.
2d 603, 364 P.2d 840, 15 Cal Eptr. 603 (1861) (dictum recognized Hability with-
out fault for diversion of streem waters, but intimated that in other cases,
including obsiructions of watercourses, fauit required), Beckiey v. Heclama-
tion Bd., 205 Cal. App. 2d 734, 23 Cal Rptr. 428 (1062} (complaint held suffi-
cient to state cause of action on ground of diversion, without fault, and alter-
natively, cause for negligent obstruction of stream waters).

48 United States v. Kansas City Life Ins. Co, 339 TS, 798 (1950); United
States v. Dickinson, 331 U.S. 745 (1947} Jacobs v. United States, 290 US 13
£1933) ; Cotton Land Co, v. United States, 75 F. Supp. 232 (Ct. CL. 1948); Brazos
River Auth. v. Graham, 163 Tex. 167, 354 S W.2d 95 (1581)
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rights that are destroyed,'* and is, therefore, & basis for inverse
liability. The “fault” involved in this type of situation arises from
the fact that the agency knew, or should have known, that these lands
and interests would be taken, and yet had failed to provide compen-~
sation for these foreseeable “takings” through direct condemnation

proceedings before the construction. Likewise, the construction,.

maintenance, or operation of drainage improvements according to a
negligently conceived pilan, which exposes private property to a sub-
gtantial risk of damage by interfering with the fiow of water therein,
is actionable.!*® Again, the building of a street embankment across a
Inown watercourse without providing culverts or ather means of
drainage, 30 that foreseeable back-up flooding occurs, requires pay-

ment of compensation.!*® Even if culverts are provided, inverse lia.

bility obtains if their design cheracteristics, contrary to gound engi-
neering standards; are insufficient to allow the drainage of reasonably
predictable volumes of water flowing in the stream from time {o
time " Mere routine negligence in maintenance, however, such as
the negligent failure to clear debris from an improved flood contrel
channel, where the accumulation of such debris is not part of a delib-
erately conceived program for controlling the flow of storm waters, is
oot & basis of inverse liability, although it may support lisbility on a
tort theory.1# .

The necessity for the pleading and proof of fault in the obstruc-
tion cases, while no fault is required for Hability in the diversion cases,
has caused & certain amount of confusion in the California case law.
It is obvious that many kinds of stream obstructions rnay cause a

144 Dugan v. Rank, 372 U.S. 609 (1963); United States v. Gerlach Live
Stock Co., 339 U.S. 725 (1950). But zee Joslin v. Marin Mun Water Dist., 87
Cal. 2d 132, 420 P.2d 889, 80 Cal. Rptr. 377 (1967). : " g

145 Bauer v. Ventura County, 45 Cal. 2d 276, 269 P.2d 1 (1855), in which &
negligent plan for the maintenance of & drainsge ditch which contemplated
deposit and non-removal of stumps, debris, and intersecting pipe which ob-

structed the flow of water, was held actionable on the inverse theory. See

Baum v. Scotts Bluff County, 168 Neb. 818, 1 N.W.2d 455 (1980) (to the same
effect aa Bauer). -

‘140 Larrabee v. Cloverdale, 131 Cal. 96, 63 P, 143 (1900); Richardson v.
Eureka, 96 Cal. 443, 31 P, 458 (1892); Jefteria v. Monterey Park, 14 Cal. App.
2d 113, 57 P24 1374 (1938); White v. Santa- Monics, 114 Cal. App. 330, 250 P.
p19 (1931). Cases in other states are generally in agreement. See, e.g., Ren-
ninger v. State, 70 Idaho 170, 313 P2d 911 (1950).

147 Granone v. Los Angeles County, 231 Cal. App. 24 620, 42 Cal. Rptr. 34
(1965) ; Weisshand v. Petaluma, 37 Cal App. 298, 174 P. 953 {1818).

148 Compare Hayashi v. Alameds County ¥lood Control & Water Conser.
Dist., 167 Cal App. 2d 684, 334 pod 1048 (1950) (tort, but not inverse liability,
for routine negligence in failing to clear debris) with Bauer v. Ventura
County, 45 Cal. 2d 278, 289 P.2d 1 {1955) (inverse liability obtained for defec-
tive plan which includes retention of debris). :

L

i
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diversion of stream waters, and, conversely, diversion norinally re-
guires an obstruction of some kind. Whether fault must be shown
hy the injured property owner thus depends, to some extent, upon
how the facts are classified. A deliberate program intended to alter
the course of & stream for a public purpose is ordinarily treated under
the “diversion” rubric, while unintended flooding is usually sttributed
to a negligently planned project that creates an “obstruction.”’** The
distinction, however, is not a sharply defined one, and plaintiffs have
sometimes sought recovery alfernatively on both theories while plead-
ing the same facts.*™

Regardless of the factual approach employed, inverse liability for
interference with stream waters depends upon a showing of proximate
causation. In the principal litigation against the State arising out of
the virtual destruction of the town of Kliamath in the great flood of
December, 1964, for example, the trial court denied liability on the
alternative grounds that any obstruction to the flow of water alleg-
edly created by either an old bridge, or a partially completed new
bridge, located near the townsite “did not constitute a substantial
factor” in causing plaintiffs’ damages,’* and that in any event the
damage was caused by the intervention of a superseding force con-
sisting of an extraordinary and unprecedented storm.'®

A third group of cases desling with stream waters concerns the
downstream consequences of natural channel improvement. For ex-
ample, the narrowing and deepening of a natural watercourse and
the construction of a concrete stream bed may increase greatly the
total volume, velocity and concentration of water running in the
channel by preventing absorption of stream waters and eliminating
natural impediments to stream flow. This, in turn, would create a
substantial risk of downstream damage due to overflow or intensified
erosion of the stream banks, For policy reasons, centered upon the
fear of discouraging upstream land development, this kind of chan-
nel improvement (at least insofar as downstream damage results from
an increased volume of water) is not regarded as an actionable basis
for inverse liability'®® unless it is constructed according fo an. in-

140 See Beckley v. Reclamation Bd., 205 Cal. App. 2d 734, 23 Cal. Rptr. 423
{1962) (both theories held available under facts).

180 Id. See also Granocne v. Los Angeles County, 231 Cal. App. 2d 528, 42
Cal. Rptr. 34 (1965); Pedrozo v. State, No, 41285 (Butte County Super. Ct.,
Cal, Jan, 30, 1967} {ambiguous tindings). '

161 Crivell] v, State, No, 9142, Findings of Fact and Concluslons of Law
4 2 {Del Norie County Super. Ct., Cal, Aug. 4 1966). .

152 3. 1 5. Public improvement design standards are not required to
provide adeguate capacity or strength for storms of unforeseeable magnitude.
Los Angeles Cemetery Assnm V. Los Angeles, 103 Cal. 461, 37 P. 373 (1894) ; see
notes 33-35 supra.

185 See Archer v. Los Angeles, 19 Cal, 2d 18, 27, 119 P2d 1, 6 {1941}; San
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herently defective or negligently conceived plan ' Here again, how-
ever, classification of the facts plays a significant role. If the improve-
ments are regarded as causing an alteration in the direction of force
of the normal eurrent within the channel, they may readily be thought
of as having “diverted” the stream. This approach supports a holding

of inverse liability without fault for resulting downstream erosion of

the banks.1®® By describing the channel improvements as measures
to fight off the common enemy of flood waters, however, attention is
focused upon the issue of fault and the alleged defective nature of the
improvement plan.}* The result is to make liability vel non turn
oatensibly upon the unarticulated premises that control the classifica-
tion process, rather than upon 2 conscientious appraisal of the rel-
ativity of public advantage and private harm in the particular factual
situation.

(4) Other Escaping Water Cases

The prevailing ambivalent approach, under which some water
damage situations are exposed to & “ljability without fault” rationale,
while others require a showing of intentional or negligent fault, is
observable also in cases that do not fit neatly into the foregoing
categories. Damage resulting from the overflow of sewers, for ex-
ample, is recoverable in inverse condemnation if the plaintiff estab-
lishes that the sewers were deliberately or negligently designed so as

Gabriel Valley Country Club v. Los Angeles County, 183 Cal. 393, 188 P. 554
(1020). Although dictum in San Gabriel Valley Country Club suggests that
nonliebility attends an increase in both volume and velosity of downstream
ﬂuw.theactuaiholdin:tnboththiamnndinArchthhdmm
resulting from increased volume only. This result may thus be consistent
withthe“_cnmmonguomy”mle.underwhichindiﬁdmleﬂmwmm

latter type of came.

184 Housev.lmhnzelqumﬁrFloodControle.,zﬁm 2d 384, 153
P.2d 950 {1944).

155 See, e.p, Tyler v. Tehama County, 109 Cal. 618, 42 P. 240 (1885)
{diversion of current by bridge abutment resulting in downsiresm ercejon);
cf. Green v. Swift, 47 Cal. 538 (1874) (not & “taking” under pre-1879 constl-
tution). Cases in other states generally sustain inverse liability without fault
in such cases. See, e.g., Dickinson v. Minden, 130 So. 24 180 (La. 1061};
Tomasek v. State, 196 Ore, 120, 248 P.2d 708 (1952) ; Morrieon v. Clackamas

County, 141 Ore. 584, 18 P.2d 814 (1933); Conger v. Plerce County, 116 Wash. '

27, 108 P. 377 (1921} )

156 Granone v. Los Angeles County, 181 Cal. App. 2d 629, 42 Cal. Rptr. 34
(1965) ; Beckley v. Reclamation Bd., 206 Cai App. 2d 78, 23 Cal. Rptr. 418
(1982).

LJ
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to be inadequate to accommodate the volume of sewage and storm
waters ressonably foresecable in their service area®" The element of
fault as the basis of liability, however, is underscored by & corollary

. rule:  inadequacy due to an unprecedented volume of water that

could not reasonably be gnticipated in the planning process consti-
tutes no basis for inverse liability.!®

Om the other hand, there are also many decisions that flatly ap-
prove inverse liability for property damage caused by the peepage of
water from irrigation canals, “with or without negligence. % The
leading case to this effect involves a ruling of the District Court of
Appeal that inverse liability for water seepage may be predicated
upon a showing of pegligent construction or maintenance by an irrigs-
tion district. On denying the district’s petition for hearing, the Su-
preme Court, in & unanimous opinion, expressly disapproved the
court’s intimations as to the necessity of negligence.!® Where the
damage is “caused directly” by seepage from the district’s canal, in-
verse liability obtains without any showing of fault; “In such cases
the care that may be taken in the construction of the public improve-
ment which causes the damage is wholly immaterial to the right of the
plaintiff to recover damage, if the jmprovement causes it."% The
sudden escape of water from a public entity’s irrigation canal, how-
ever, has been held actionable only upon allegations and proof of
defective design or operational plan,'* '

Under the cases, then, inverse liability for water that escapes from
irrigation channels or other conduits is based sometimes on fault and
obtains sometimes without fault; the choice of rule appears to be a
function of classification of the facts, rather than the application-of a
consistent theoretical rationale. Liability without fault in these situa-

5T AmDroeinl v. Alisal Senitary Dist. {51 Cal, App. 34 720, 317 P34 33
(1857) (alternative ground). See el Mulioy v. Shorp Park Sanitary Dist,
184 Cal. App. 2d 438, 330 P.2d 441 (1958) {zemble).

15¢ See Southern Pae, Co. v. Los Angeles, 5 Cal. 2d 545, 35 P24 847 {1936)
{break in aqusduct—rule recognized but held inapplicable on facte). See also
notes 33-35 supra.

15¢ Powers Farms v. Consolidated Irr. Dist, 19 cal. 24 123, 126, 119 P.2d
717, 720 (1841} {dicthum), Lourence V. West Side Irr. Dist, 233 Cal. App. 24
582, 43 Cal Rptr. gay (1985); Hume v, Fresno Trr. Dist, 21 Cal ADPD. 24 348,
60 P.2d 483 (19572, Ketcham v. Modesto Irr. Dst., 135 Cal. App. 180, 26 P24
#76 (1833).

o Tormey ¥. Anderson-Cottenwood 1rr. Dist., 53 Cal. App. 550, 558, 200
P. 514, 8i8 (1921} (opinion of Supreme Court on denisl of hearing).

et Id. This statement is quoted approvingly in the recent case of Albets

v. Los Angeles County, 8% Cal. 3d 260, 258, 398 P.2d 128, 133, 42 Cal. Rptr. 8e,
93 (1985).

182 Curci v. Pale Verde Trr. Dist., 6% Cal. ApD. nd 583, 168 P.2d 474 {1845}
See olse Southern Fac. Co. v. Los Angeles, 5 Cal. 24 345, 55 P.2d 547 {1938)
{break in agusduct epused by stornl which wss toreseesble). )
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tions appears in theory to be an application of the doctrine announced
in the famous English case of Rylands v. Fleicher,'® under which a
Jandowner is strictly liable without fault for damege done to the
property of others by the escape of substances with a mischief-pro-
ducing capacity, such as water, collected and impounded upon his land
for some “non-natural” purpose.'® The theory, however, has little
support in California decisional law, for the California couris appear
to have rejected the Rylands doctrine as applied to escaping waters,1®s
The use of water for irrigation purposes in a semi-arid state such as
California, it is said, is not only a “natural” use of land but is useful
and beneficial to a degree that should not be deterred by threat of
strict liability.*® Yet, as noted above, the same courts have displayed
no reluctance in approving inverse liability for irrigation water seep-
age without regard for negligence™ and also, upon similar facts,
regularly have imposed tort liability without fauit on a nuisance
M‘lﬂ :

This seeming inconsistency of approach may poesibly be recon-
cilable. An irrigation ditch built and maintained in a careful manner
mey, nonetheless, necessarily be located where natural conditions
{e.g., porous subsoil) make percolation or seepage a predictable risk

162 LR, 3 HL. 330 (1888); sec Bohlen, The Ruie in Rylands v. Fletcher,
50 U. Pa. L. Rxv. 258, 373, 423 (1811). )

184 Water seepage problems have been regarded as within the Rylands
doctrine in certain jurisdictions. See, e.g., Union Pac. R.R. v. Vale Irr, Dist,,
233 F. Supp. 251 (D. Ore. 1966).

165 (quy ¥. Atkinson Co. v, Merritt, Chapman & Seott Corp., 123 F. Supp.
720 {N.D. Cal. 1954) (collapse of cofferdams); Clark v. DiPrima, 241 Cal, App.
2d 828, 51 Cal Rptr. 48 (1966) (water escaping from break in irrlgation ditch);
Curcel v. Palo Verde Irr. Dist, 69 Cal. App. 24 583, 150 P.2d 074 (1045) (sud-
den escape of water from irrigation diteh). The Rplands doctrine has been
denied application to- a case of water escaping from a privete reservoir.
Sutiiff v. Sweetwater Water Co,, 182 Cal 34, 188 P. 766 (1020). But zee
Rozewski v. Simpeon, # Cal. 24 515, 71 P.2d 72 (1937), suggesting that the
application of Rylands to some kinds of escaping water casts may be an open
guestion. Liability without #sult hes been accepted in Californis decisions
dealing with certain types of ultrahezardous activities. See, e.g., Luthringer
v. Moore, 31 Cal. 2d 489, 180 P.2d 1 {10483 : Comment, Absolute Liabilily for
Ultrohazardous Activities: An Appraisal of the Restaternent Doctrine, 37
Caurr, L. Rxv, 260 (1948).

388 See Clark v. DiPrima, 241 Cal App. 2d 823, 51 Cal Rpir. 49 {1968).

187 See cases cited note 159 pupra.

160 See, ¢.g., Fredericks v. Fredericks, 108 Cal. App. 24 242, 238 P.2d 643
(10513; Nelson v. Robinson, 47 Cal.. App. 2d 520, 118 P.2& 350 (1841); Kall v.
Carruthers, 59 Cal. App. 555, 211 P. 43 (1922); of. Nola v. Oriando, 119 Cal.
App. 518, 6 P.2d 884 (1932). Nuisance liability is a long-recognized exception
to the doctrine of governmental tort immunity in California. E.g., Ambrosini
v. Alizal Sanitary Dist., 154 Cal. App. ad 720, 317 P.2d 333 (1957}, It evolved
principsally from decisions grounded on inverse condemnation. Van Alstyne,

L

L
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of the improvemnent!® Proof of fault may then be regarded as im-
material from either an inverse liability or a nuisance law viewpoint,
because the existence of damage caused by the irrigation improvement
supports an inference, as a matter of law, that the defendant either
deliberately exposed the plaintiff to the risk of foreseeable harm or
negligently adopted a defective plan of improvement that incorpo-
rated that risk.!™ Moreover, statutory policy supports the view that
seepage damage should be treated as a cost of the water project.!™
On the other hand, when the escaping water is not attributable to
some inherent risk of the project as planned, but results from an un-
expected deficiency in its practical operation, & specific factual show-
ing of fault may be necessary because the basis for the legal in-
ference is no longer present.t’?

B. Interference With Land Stability

As in water damage cases, the judicial process has had little suc-
cess in bringing order and consistency to the law of inverse condemna-
tion for damage caused by a disturbance of soil stability. Here, tco, the
California cases exhibit a schizophrenic tendency to vacillate between

A Study Relating to Sovereign Immunity, 5 Car. Law REvision Comne',
REPORTS, RECOMMENDATIONS & Stonms 225-30 (1063). Because of its inherent
ambiguity, it has been relied upon frequently as a convenient basis for lmpos-
ing liability without regard for fault, Comment, Absolute Liability for Ultra-
hazardous Activities: An Appraisal of the Rertatement Doctrine, 37 Cavrr. L.
Rev. 269, 210 n.7 (1949). ‘

169 See US. Dep'r Acmic, Warer: Tor YrAzsook OF AcmCULTORe 311
(1855). :

170 See Curci v. Palo Verde Irr. Dist, 89 Cal. App. 2d 585, 587, 158 P.2d
674, 678 (1845), where it is said that “[sa]n examination of the foregoing cases
[including Powers, Hume, and Ketcham] . . . show[s] that in the majority
of them the landowner sought recovery for damages caused by seepage.
from canals constructed through porous soil that did not confine ard hold -
water . . .. Although the canal was constructed carefully and gecording to
specificationa this has been referved to as improper designing or improper
planning which would make the irrigation distriet liable for demage. In some
cases it is pointed out that this seepage of weter may be prevented easily by
puddling the canal with clay, by the use of of! on the barks and beftom, or
by other simple means” See also Tormey v. Anderson-Cottonwood Irr, Dist,
53 Cal. App. 558, 200 P. 814 (1821). -

71 See Cair. WaTeEn Cobpx § 126273 *It is declared to be the peliey of the
State that the costs of solution of seepage and erosion problems which arise
or will arise by reason of construction and operation of water projects should
e borne by the project.”

112 Curci v. Palo Verde Jer. Dist., 68 Cal. App. 24 583, 159 P.2d 674 (1945).
But see Boitano v. Snohomish County, 11 Wash, 2d 684, 120 P.2d 480 (1841},
where the unexperted opening of an underground spring in the course of
gravel operations created a Tesultant necessity for drainage in which the
county was held inversely Liable without fault when excess waters were

directed over ihe plaintiff's property.
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a theory of Hability based on fault and one that admits liability with-
out fault.

In Reardon ». Jan Ffranciscol™ (the earliest California decision
interpreting the “or damaeged™ clause of the 1879 constitution), the
city, in the course of a street grading and sewer installation project,
deposited large quantities of edrth and rock upon the street surface to
raise its grade, causing the unstable subsurface to shift and thereby
damage the foundstions of the plaintiffs’ abutting buildings. Al-
though the damage was both foresceable and fareseen (the city had
been warned that it was oceurring), the city took no steps tc protect
the plaintitfs’ property. The Supreme Court affirmed a judgment for
the plaintiffs, but did not predicate its decisfon upon fault. On the

" contrary, it held that when a landowner is damaged as & consequence

of public work, “whether it is done carefully and with skill or not, he
is still entitied to compensation for such damage" under the command
of the just compensation clause of the constitution.'™ The opinion s
a square holding on this point,1™ as the court had concluded prelimi-
narily that the plaintiffs couid not recover on common law tort prinei.
ples since no breach of a duty owed them was shown. Moreover, they
could not recover inverse damages for a “iaking,” since no physical

invasion of their land had occurred. 'Thus, the plaintitts’ judgment:
wumhinadnolelyuponthegmundthatthdrpmpertyhadhen'

eonrﬁtuﬂonally “damaged.”

The approach taken in Reardon, making fault immaterial to in-
verse linbility for physical damage directly caused by public improve-
ment projects, waa widely accepted in states which, like California,
had sxpinded the just compensation clatuse of the state constitution
to include “damaging” as well as “taking.””* On almoat identical

aT: g6 Cal 402, & P. 317 (1885).

its Id. at 506, 8 P. at 328,

318 A recent student work has classified Reardon as “dietum”. ‘Note, 13
U.CL.AL. Rev. #71, 873 (1906). This anaiyxis ignores the ressoning of the
court’s unanirscis opinion, as summarized in the text. Text sccompanying
notes 158-81 supra. Moreover, subsequent dacisions of the Supreme Court have
explicitly treated Reardon as 2 holding on the point here being discussed. See,
w.p., Tormey v. Anderson-Cottonwood Irr. Dist, 53 Cal App. 588, 588, !00
P. 814, 818 {1021} {opinion of Supreme Court on denisl of hearing).

174 See, 0.9, Atlanta v. Kenny, 83 Ga. App. 628, 64 BE2d D12 (1851)
(houise collapesd into trench for fire communications) ; Brewits v. St. Paul, 258
Minn, 525, 9% N.W.2d 458 (1950) (gullying and srosion due to loss of support
after streat grude lowered); Grest N. Ry. v. State, 102 Wash. 348, 173 P. 40
(1918) (sdides and earth deposits remaiting from uphill blutinz and road
work). A contrary view is often taken in states limiting inverse compensa-
tion to “iakings." Hoens v. Milwaukee, 17 Wiz 24 209, 1186 N.W.24 152 (1982)
(damage to foundation of bujlding due to inadegquately constructed highway
unable to sustain hesvy traffic); Wisconsin Power & Light Co. v. Columbis
County, 3 Wia. 24 1, 837 N.W.2d 279 (1838) (displacement of soil a3 vesult of
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facts, for example, the Supreme Court of Washington has reached the
same result ss in Reardon™ This approach also has been followed
in subsequent California decisions,'” but in an uneven pattern.  The
collapse of a building due to the construction of a tunnel beneath it,
for example, has been regarded as a basis of inverse liability without
fault’® Moreover, affirmance of landslide liability in the recent

" Albers decision makes it clear that the Reardon doctrine of inverse

lability without fault is part of the current constitutional law of
California. 3 Yet, numerous other California decisions exist that
seem to affirm fault a5 an essential prerequisite, at least in some
circumstances, to inverse liability.**

Fven in cases closely analogous to Reardon, dealing with damage
resulting from shifting soil, fault has been emphasized as & criterion of
inverse liability. For example, damage to a house caused by excava-
tion in the street for the installation of 2 sewer, which removed
lateral support for the plaintiff's land, was held recoverable because
the city's coastruction plans were “inirinsically dangerous and in-
herently wrong” according to expert engineering testimony adduced
by plaintitf 2 In sustaining inverse liability under similar circum-

deposit of heavy £ill material caused twisting and destruction of transmission
tower): ¢f. Edison Co. v, Cpmpanella & Cerdi Constr. Co, 272 F.2d 430 (1st
Cir. 1058), where it was said by way of dictum that damage to transmission
towers due to displacement of soil by 2 highway embankment was not a
“taking” but possibly pubject to statutory liability, See genersily ¢ P. Nicaous,
EmInenT DomaIn § 6.4432{2], st 538-19 (rev. 3d ed. 1963},

177 Hinckley v, Seattle, T4 Wash. 101, 132 P.. B55 (1913). See alzo Pepart-
ment of H'ways v. Widner, 288 5.W.2d 583 {Ky. 1985) (destruction of home in
lapdslide caused by -removal of tateral support during downhill road project
held compensable without proof of negligence) ; Newport v. Rosing, 319 8W.
24 852 (Ky. 1958) (similsr facts and holding as in Widner).

178 See, e.g., Tyler v. Tehema County, 109 Cal 818, 42 P. 240 {1895} ;
Tormey v. Anderson-Cottonwood Trr. Dist., 53 Cal. App. 558, 200 P. 814 {(1821).
See alzo Powers Farma v, Consolidated Ler. Dist, 19 Cal 2d 138, 112 2d TV
(10413 (dictum). -

179 Porter v. Los Angeles, 182 Cal. 5185, 188 P. 106 (1920%. Although this
opinjon is concerned primarily with an jssue of the statute of limitations, its
substantive aspects have been regarded in subsequent decisions as authoritative
with respect to issues of liability. See Los Angeles County Flood Control
Dist. v. Southern Cal. Bldg. & Loan Ass'n, 188 Cal. App. 2d 850, BY5, 10 Cal.
Rptr. 811, B3 (1861). See also Marin Mun Water Dist. v. Northwestern Pac.
R.R.. 253 Cal. App. 2d 82, 82, 81 Cal. Rpir. 520, 528 (1567).

18 Albers v. Los Angeles County, 62 Cal 24 250, 398 P.2d 128, 42 Cal. Eptr.
B9 (1885); see text sccompanying notes 3-3% supra.

18t See, .., Bauer v, Ventura County, 45 Cal. 2d 276, 289 P.24 1 (1959);
House v. Los Angeles County Flood Control Dist., 25 Cal, 2d 384, 153 P.2d 950
{1944).

182 Kaufmsn v. Tomich, 208 Cal. 19, 280 P. 130 {1929}, 'The court here
ohserves that it is unnecessary to determine whether lability was based on
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stances, however, an attempted police power justification for destruc-
tion of lateral support was rejected on the ground that “there is no
reason {o invoke the doetrine of police power to protect public agencies
in those cases where damage to private parties can be averted by
proper construction and proper precautions in the first instance.
These cases may possibly be explained as a product of unnecessary
judicial preoccupation with private law analogies in the development
of inverse condemnation law.»* The opinions themselves, however,
contain no intimation of a judicial willingness to recognize inverse
liability on any basis other than fault; only by a subtle and sophisti-

tort or inverse condemnation principles, for the same result would obtain in
either event. '

188 Veteran's Welfare Bd. v. Orkland, 74 Cal. App. 22 B18, 831, 16% P.2d
1000, 1008 {1848) (emphasis added). See alzo Woiford Heights Ass'n v. Kemn
County, 210 Cxl. App. &d 34, 32 Cal. Rptr. 870 (1563).

18¢ The common law rule of absolute lability for deprivation of lateral
support, REsTATEMENT OF 'Torts § 81T (1939), has been modified in California,
Cas. Crv. Copx § 832 'Under this statutory rule, except in the case of very

deep excavations, the adjoining owner is liable only if logs of leteral support

results from negligence or from failure to notify one’s neighbor so that he may
take protective measures, See¢ Wharam v. Investment Underwriters, B8 Cal.
App. 2d 348, 135 P.2d 383 (1943); ConEn v. Coyne, 19 Cal. App. 24 T8, 84 P.2d
1123 (1987). Section 832, however, applies onty to lateral support situations;
it does not impair the former rule of strict Hability for loss of subjecent sup-
port. Marin Mun. Water Dist. v. Northwestern Pae. R.R., 253 Cal. App. 2d 82,
81 Cal. Rptr. 520 {1867); ResrarsMunt or Tomrs § 820 (1939); &f. Porter v.
Los Angeles, 162 Cal. 515, 188 P, 105 (1520). Accordingly, Knufman v. Tomich,
208 Cal. 19, 280 P. 130 (1529), and Veteran's Welfare Bd. v. Oakland, T4 Cal.
App. 2d 818, 160 P.2d 1000 (1948), may arguably be regarded as consistent with
the fault rationale required in lateral support cases by section 832, while Porter
v. Los Angeles, supra, and Reardon v, San Francisco, 86 Cal. 482, 8 P. 318
{18883, may be understood as instances of sirict liability tqr loas of subjacent
support. This explenation, however, it inconsistent with explicit language in
" Reardon that “there could be no . . . recovery at common law.” Id. at 305, &
P. at 325. It has no formal support or recognidion in Kaufman Veteran's Wel-
fare Board, or Porter.

It is not entirely clear whether section B32 guverns excavation work hy
public agencies. It hes been said to be inapplicable to street excavation work
by a municipal contractor which impairs lateral support of abutting land.
Crasell v. McGuire & Hester, 187 Cal, App. 2d 579, 593, 10 Cal. Rptr. 33, 42
{10807 {dictum); cf Gazzera v. San Francisco, 70 Cel. App. 2d 833, 161 P.2d
BOB {1045} {city held not liable for logs of lateral support in absence of show-
' ing that street excavation work ceused plaintiff's damage; section 832 neither
cited nor discussed). On the other hand, previous uncertainty whether gen-
eral statutory provisions governing tort liebility were applicable to govern-
mental entities hos now been resolved, since sovereign immunity hay been
abrogeted in California, in favor of applicebility. E.g., Flournoy v. State, 57
Cal. 2d 497, 370 P.2d 381, 20 Cal. Rpir, 627 {1062} (wrongiul death act held
applicable to state). Under the latter view, it seems that section 832 would
be regarded today as spropos in a lateral support case maintained against a
public entity efther on an inverse or tort theory.
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cated analysis can they be reconciled with the rationale of the Reardon
and Albers decisions.

C. Loss of Advantagesus Conditions

The value of real property is often directly dependent upon ad-
vantageous conditions physically associated with it, such as an ade-
quate supply of potable water. Government activities, however, may

- impair or terminate the existerice of such physical aftributes and

thereby substantislly diminish the sum total of the value-enhancing
features that comprise the owner's ‘property interest. In a California
case, for example, the construction of a tunnel as part of a musticipal
water supply preject diverted an underground stream which fed
natural springs used by a farmer for irrigation purposes. Loss of this

-valuable water supply source was held to be a compensable damaging

of property, aithough there was no evidence that the city had acted

':‘-negligenﬂy or unreasonably.™  Similarly, upstream improvements,
- such as a dam, that divert stream water to governmental purposes in -
-derogation of established water rights of downstream riparian owners

also may constitute a basis of constitutional liability '  1.0ss of water
supply, however, is recognized as a basis of inverse liability only so
far as the injured party is recognized to possess a property right
theretn. 157

The crucial significance of private property law concepts in the

183 De Freitas v. Suisun, 170 Cal 283, 149 P, 553 (1815). A landowner's
interest in spring water located on his premises is recognized, ordinarily, as
being equally protectible with his ownership of the surface.  State v. Hansen,
189 Cal. App. 2d 804, 11 Cal. Rptr. 335 (19581). The interest of & suriace gwner
in percolating underground waters, however, has traditionally been subject to
a rule of correlative reasonable use, Xatr v, Walkiinshaw, 141 Cal. 116, 74 P.
766 (1803} of. Possadena v. Alhambra, 33 Cal. 2d 908, 207 P23 17 (1948}, cert.
denied, 339 .S, 937 (1950}, See generally Hillside Water Co. v. Log Angeles,
10 Cal. 2d 877, 78 P.24 881 | 1938}, where the city was held liable for 1the dimi-
nution of artesian well pressure resulting from extensive pumping and expor-
tation of water from an underground basin,

186 Dugan v. Rank, 372 U.S. 809 (1963}); United States v. Gerlach Live
Stock Co, 335 US. 725 (19503, .

187 Joslin v. Marin Mun. Water Dist. 67 Cal. 2d 132, 429 P.2d 889, 80 Cal.
Rptr. 377 {1367); De Freitas v. Buisun, 170 Cal. 263, 148 P. 553 {1915); Volk-
mann v. Crosby, 120 NW.2d 18 (N.D. 1963 {city held inversely liable for
impairment of private artesian well supply by drilling of municipal well};
Canada v. Shawnee, 179 Okla. 53, 64 P.2d 604 (1836) (similar to tacts in Volk-
mana) ; Griswold v. Weathersfield Schoo! Dist., 117 Vt. 224, 88 A.24 B29 (1952)
{school district held inversely liable for diversion of underground stream,
with consequent drying up of plainitff’s spring, due to blasting in course of
district improvement project).  Judicial enforcement of property rights in
water, however, may be unavailable wherp canflicting prescriptive rights have
metured. See Pasadens v. Albambra, 33 Cal. 2d 908, 207 P24 17 {1949,
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disposition of ¢ases of this kind is underscored by the recent state
Supreme Court case of Joslin v. Marin Municipal Water District.}®
This decision denied compensation to downstream riparian owners for
damage caused by loss of accretions of commercial sand and gravel
deposits upon their land, which formerly had been carried in suspen-
sion by the waters of Nicasio Creek. The defendant district, in order
to develop a municipal water supply, had constructed & dam across
the cteek which ohstructed the normal flow of waters and thus termi-
nated the periodic replenishment of sand and gravel used by the plain-
tiffs in their business. The value of the plaintiffs’ land allegedly was
diminished in the amount of $250,000. Inverse liability was denied
under the prevailing California doctrine of reasonable beneficial use
which governs the relative property interests of riparian owners
(such as the plaintiffs) and upstream appropriators (such as the de-
fendant -district).’® The plaintiffs’ use of the siream waters for
acquisition of commercial sand and gravel—commodities in plentiful
supply for which no significant interest in development and conserva-
tion by stream water usage could be identified--was held to be clearly
unreasonable and therefore subordinate, as a matter of law, when
contrasted with the district'’s interest in the beneficial use of those
 waters for domestic and industrial purposes. In effect, no compen-~
sable property right of the plaintiffs had been taken or damaged.'™

In Joslin, the court distinguished two important cases relied upon
by the plaintiffs. The first, a decision of the United States Supreme
Court, declared that loss of natural irrigation through seasonal over-
flow of riparian lands, caused by the construction of an upstream dam,
constituted a compensable “taking” of the landowners’ riparian prop-
erty interest.’® Reliance on seasonal flooding of a stream for agri-
cultural irrigation purposes was regarded there as a reasonable bene-
ficial use of river water by a riparian owner, and thus a compensable

188 g7 Cal. 2d 132, 429 P.24 888, 80 Cal. Rptr. 377 {1947).

1% See Car. Const. art, XIV, § 3 (1028), which modified the strict doe-
trine of superiority of riparian to appropriative rights as applied in cases like
Herminghaus v. Southern Cal. Edison Co., 200 Cal. Bi, 252 P. 607 (1928). By
the 1928 amendment, the rule of reasonable beneficial use became firmly
established as the legal framework for adjudication of competing claims to
water in California. Peabody v. Vallejo, 2 Cal 2d 351, 40 P.2d 486 (1933);
Chow v. Santa Bn.rblrn, 217 Cal. 673, 22 P.2d 5 (1938); CaL. Warea Coox
£ 100-01.

192 See Penbody v. aniejo, 2 Cal. 2d 351, 369, 10 P24 486, 492 (1935). But
seg Miramar Co. v. Senta Barbars, 23 Cal. 2d 170, 143 P24 1 (1943); Note,
Eminent Domain: Damcge Without Taking, Domnum Abigue injuria, 32
Cacrr. L. Rev. 81 {1044) {court evenly divided as to existence, as ayminst the
state, of property right in littoral owner tc uninterrupted sendy accretions
from naturel ocean currents}.

191 United States v. Getlach Live Stock Co., 339 U.B. T28 (1950); zee
Annot., 20 ALR2d 858 (1851).
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interest. Use by the plaintiffs in Joslin for sand and gravel accretions,
however, was deemed not reasonable under the circumstances. '

The second case, & California decision, held that loss of accretions
of sand and gravel as the result of the construction of a concrete flood
conirol channel in the bed of a natural watercourse, therghy prevent-
ing overflow of the waters and deposit of their contents upon the
plaintiffs’ land, constituted the taking of a property right the value of
which was required to be included in severance damages in the flood
control district’s eminent domain suit to condemn the channel ease-
ment.'® 'Thig decision, however, did not involve a clash between a
riparian owner and an upper appropriator in light of the “reasonable
and beneficial use” test, but was concerned only with the question of
the extent to which the land not taken for flnod control purposes, on
which plaintiff’s long-established gravel business was situated, had
sustained severance damages by reason of the flood control channel
project. The Supreme Court in Joshin expressly disapproved. any
language in the earlier case which intimated that the use of stream
flow for replenishment of sand and gravel accretions was a reason-
able one or could be regarded as giving rise to a property right as
agsinst an appropriator who was putting the water itself o reasonable
and beneficial use.'® ; '

According to the Joslin opinion, the critical  determination
whether a particular use of water is reasonable and beneficial “is a -
question of fact to be determined according to the circumstances in
each particular case.”’® Ample latitude for the weighing of policy

162 (f, CaL. Wates Cove § 108: "It iz heteby declared to he the estah-
lished policy of the Stute that the use of water for domestic purposes is the
highest use of water and that the next highest use is for irrigation.” The
Jostin opinion, it should be noted, dces not consiitute a clear approval of the
Cerlach decigion: it may be read, instead, a3 merely explaining and distin.
guishing Gerlach as based on a determination, which the Joslin court was not
required to reexamine, that the riparian use there in question wes in fact
“reasonable” under the circumstances. In any event, Joslin strongly intimates

" that “reasonpbleness” is p relative concept, to be delermined by comparing

the relative social utility of the competing water uses before the court. For
example, it would not be inconsistent with Joslin for a court, under some cir-

_ gumsiences, to conclude that agricultural irrigation purposes (a secondary

priority of use under section 106) may be unreasonable when in conflict with
water supply for domestic consumption. Moreover, the hierarchy of priorities

" as belween other forms of water usage not mentioned in section 106 remaing

uncertain and subject to case-by-case eluboration, absent additional legislative
clarification, B ' .o T

198 Lo Angeles County Flood Control Disi. v. Abbot, 24 Cal. App. 24 728,
76 P.2d 138 (1938). .

194 Joslin v. Marin Mun. Water Dist,, 67 Cal. 2d 132, 145, 429 P.2d 889, BYE,

‘80 Cal. Rpir. $77, 388 (1867).

106 7d at 139, 429 P.2d at 894, 60 Cal. Hptr. at 332, Accordingly, a use
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tactors judicially regarded as relevant to the compensability issue is
thus allowed. For example, in City of Los Angeles v. Aitken,’* the
court's opinion, after emphasizing the importance of patura} recrea-
tional facilities both to the state’s economic well-being and to the
health and welfare of its citizens, concluded that the use of navigable
lake waters for recreation and as an adjunct to the scenic and recrea-
tional use of littoral lands (whose value for that purpose directly
depended upon the continyed existence of the lake) was a reasonable
beneficial use entitled to judicial protection. A secondary factor sup-
~ porting this conclusion was the virtual unusability of the lake waters
in guestion for domestic or irrigation purposes, due to excessive im-
pregnation with minerals and alksli. Finally, the Aitken opinion
stresses the fact that substantial investments had been made along the
lake shore in reasonable and good-faith reliance upon the continuance
of the natural lake level. Accordingly, the diversion of the waters of
tributary streams feeding the lake, even though for the concededly
reasonable and beneficial purpose of augmenting a municipal water
supply, was held to constitute the damaging of property rights of

littoral owners for which just compensation was required to be paid.

Although a careful perusal of Aitken suggests that the frustration
of substantial investment-backed expectations, reasonably grounded

cially useful business enterprise grounded upon reasonable expecta-
tion that periodic replenishments of sand and gravel would continue
to be supplied by natural river flow, was countenanced as not a com-
pensable damaging because of the general preference shown by Cal-
ifornia law for domestic water use. Unlike  Aitken, the Joslin result
seems to reflect a judicial disposition to permit decision in cases of
this kind to turn upen abstrect classifications of water use priorities,
_thereby making unnecessary the more difficult task of assessing the
weight of the competing interests revealed by the adjudicative facts.
Absent a comprehensive legislative scheme ‘of relative priorities, how-
ever, this approach scarcely improves predictability. In any event, it
appears to disregard signiticant factual and policy considerations
which, in other contexts (e.g., Albers,) have been regarded as deter-

It could be argued that the inherent uncertainty of the reason-

recognized 83 beneficial under some cireumstances may, under other circum-
stances, be subordinated to more important uses. See Tulare Irr. Dist. v.
Lindsay-Strathmore Irr. Dist, 3 Cal. 2d 488, 45 P.2d 973 (1838); Can ‘Warrm
Cope § 108. ’

198 10 Cal App. 24 460, 52 P.2d 583 (1838}.

U
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able beneficial use criterion of compensable water rights has been
reduced at least partially by statutory provisions. The result in the
Aitken case, for example, apparently has been codified in somewhat
expanded form. Section 1245 of the California Water Code makes
every municipality that appropriates water from any watershed or its
tributaries fully liable to persons within the watershed area for “in-
jury, damage, destruction or decrease in value of [their] property,
business, trade, profession or occupation” caused by the appropriation.
The Joslin opinion, however, considered the quoted language as indi-
cating only a legislative intent to provide statutory compensation in
those limited situations in which a constitutionally secured right to
just compensation alresdy existed. In holding that the plaintiffs’
business and occupational losses were not compensable under section
1245, the court reasoned that “since there wasg and is no [constitution-
ally cognizable] property right in the instant unressonable use, there
has been no taking or damaging of property. Since by constitutional
fiat no property right exists, none is created by statutory provisions
intended to provide compensaiion for the deprivation of protectible
property interests.”’"" This view, which treats the statute as 2 useless
and redundant exercise of legislative power, wholly ignores clear
language in section 1245 suggesting that the legislature was not at-
tempting to formulate a rule of compensation enmeshed in technical
notions of what is a constitutionally protectible property interest, but
was secking to protect against econornic loss (i.e., “decrease in value”)
caused by water appropriation to any previously established “business,
trade, profession or occupation” in the watershed. The Joslin sand
and gravel enterprise may not have been “property” in the constitu-
tional sense, but it is difficult to understand why it was not a “busi-
ness” or “occupation” in the statutory sense. Moreover, the court in
Joslin ignored the possibility that section 1245 is simply another pro-
viso in the extensive array of statutory mandates requiring compen-
sation to be be paid for governmentally caused economic losses despite
the absence of a constitutional compulsion to do s0.1%*

147 Joslin v. Marin Mun. Water Dist., 87 Cal. 2d 132, 148, 420 P.2d 889, 898,
B0 Cal. Rptr. 377, 386 (1867).. _

198 See Van Alstyne, Statutory Modification of Inverse Condemnation:
Deliberately Inflicted Injury or Destruetion, 20 Stan. L. Rxv. 817, 830-32
(1968), collecting and discussing numerous statutes. The most directly anal-
ogous statutory pattern of reguired compensation for economic losses caused
by public improvements, absent constitutional compulsion to compensate, ré-
lates to the reimbursement of costs incurred by private utility companiez in
relocating underground facilities ang structures in order to moke room for, or
accommodate, public projects {e.g., sewers, water mains, drainage facilities,
street improvements), See Van Alstyne, Covernment Tort Liability: A Public
Poticy Prospectus, 10 U.CLAL. Rev. 463, 501.02 (1863). The constitutional
validity of statutery indemnification in such situations is, of course, well-
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It shoulid be noted that other legisiation relating to water re-
sources, from a practical viewpoint, may have an impact upon inverse
liability claims for interferences with water uses, although the nature
and extent of the impact cannot be evaluated on an abstract basis.
Claims of appropriative rights t¢ surplus stream water, for example,
are now subject to an application-permit procedure made applicable
to all appropriators, including municipalities,’ and designed to allo-
cate such claims on “terms and conditions . . . {which] will best de-
velop, conserve, and utilize in the public interest the water sought to
‘be appropriated.”’* The relativity of water uses also has been given
partial definition by statutory declarations that “domestic use is the
highest use and irrigation is the next highest use of water,"™ together
with statutory preferences for appropristions by municipzalities for
domestic consumption purposes®® Finally, provision is made for
administrative adjudication of competing claims to water by the State

Water Rights Board,™® as well as for court referral of water rights

controversies to this agency. :

Although the statutory framework appears to provide en orderly
basis for the determination of water rights, it leaves the determination
of compensability for governmental “takings” or “damagings” of in-

terests in water in a state of uncertainty. The only explicit legislative

effort to deal with the problem has been nullified by the exceedingly
narrow interpretation of Water Code section 1245 announced by Jos-

tin. 'The “reasonableness” test {which Joslin indicates applies to all

competing water claims and not merely to disputes between appro-
priators and riparian users) is derived ultimately from the language of
article XTIV, section 3 of the Californta Constitution,® but this fact

settied. Dittus v. Cranston, 53 Cal. 2d 284, 347 P.2d 671, 1 Cal Rptr. 327 (1859).
See also Southern Cal. Gas Co. v. Los Angeles, $0 Cal 24 713, 820 P.2d 289
(1938). _ - :

19 Car. Waren Cooe § 1262.5. - Ses gensrolly id. §§ 1200-1801

200 I3, § 1253. See olso id. §5 10000-507, where the “State Water Plan”
and "California Water Plan” provisions, under which the state has assumed
a primary interest in the orderly and coordinated conservation, developrment,
and utilization of all water rescurces in the state, has been coditied.

a1 Id, §§ 106, 1254, _ : )

203 [d, §§ 108.5, 1400-34.. But see id. §§ 10500, 11460-63 (“county of origin”
and “waterihed of origin” preferences); Note, State Water Development:
Lagal Aspects of California’s Feather River Project, 12 Bran. L. Rxv. 439, 430~
85 (1960). T _

208 Cas. Waren Cope §§ 2000-76 (references); id. §§ 2500-2868 (adminisira-
tive adjudication subject to court review). _

204 Car. Colst. art. XIV, § 3 (1928), provides in part: “It is hereby de-
clared that because of the conditions prevatling in this State the general wetlare
requires that the water resources of the State be put to beneficial use to the
tullest extent of which they are eepiiic, and that the waste or unreasonable
use or unreasonable method of use of water be prevented, and that the con-

L
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, should not and does not preclude legislative clarification of the criteria

to be used by the courts in applying this test to specific circum-
stances.?% Indeed, the Joslin decision itself relies heavily upon legis-
lative provisions which declare the predominant importance of domes-
tic water use in the sccio-economic environment of California, as well
as the absence of such legislative standards respecting sand and gravel

" accretions, as support for its conclusion that the latter interest was not

a reasonable and beneficial use as contrasted with the former. More

explicit and comprehengive legislative clarification, including possible

amendment of Water Code section 1245 in order to make its basic in-

tent indisputably clear, would seem to be a desirable legislative ob-

jective.

The recognition of certain aspects of water rights as compensable

“property” interests has been accompanied in recent years hy a grow-

ing body of law likewise giving effect to the landowner’s compensable

interest in the purity of both water and air. Pollution, ordinarly

coraprised of domestic and industrial wastes, and sometimes of silt,

often is attributable to governmental functions, such as the collection-
of waste matter in sanitary sewer systems for concentrated discharge
(ordinarily after some form of treatment) ai a relatively few outlets,
or (in the case of silling) public construction projects conducted with-
out adequate erosion controls. s Sewage disposal, in addition, some-

times produces pollution of the atmosphere by noxious odors which -
drastically impair the usability and value of property subjected there-

£0.507
Governmenial liability for environm tal poliution often has
been sustained on & tort theory of nuisance2® California case law

servation of such waters ia to be exercised with a view to the reasonable and
beneficial use thereof in the interest of the people and for the public welfare.
The tight to water or to the uge or flow of water in or from any natural
siream or water course in this State is and ghall be limited to such water as
shall he reasoncbly required for the beneficial wse to‘be»served. and such
right does riot and shall not extend to the waste OF unreasonable use or
unreasonable method of use or unreasonabie method. of diversion of water.
. {Emphesis added).

206 See id.: “This section shall be self-executing, and the Legisiature
may also enact laws in furtherance of the policy in this section contained.”
Cf. Van Alstyne, Staiutory Modification of Inverse Condemnation: The Scope
of Legislative Power, 10 Stan. L. Rev, 727 {1867).

206 See gemerally Schwob, Pollution-—A Growing Problem of a Growing
Nation, in U.S. Dee't or AGHC., WATER--THE YEARROOK OF Acmcorrure 836
(1955); Edelman, Federal Air and Water Control: The Application of the
Commerce Power to Abate Interstate and Introatate Poliution, 33 Gro, Wasn.
L. Rev. 1087 (1985}, ’

207 E.g., Sewerage Dist. v. Black, 141 Ark. 550, 217 S.W. 813 (1920); Ives-
ter v. Winston-Salem, 215 N.C. 1,1 S.E.2d 86 (193%8).

708 See Annot, 40 ALR2d 1177 (1965) (sewage disposal plants); Annot,
28 ALR.2d 1265 (1854) (pollution of underground waters).
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has provided support for this approach in the past.3® However, it is
no longer entirely clear whether governmental nuisance liability will
be recognized in California in light of the legislative decision in 1963
< placing all governmental tort liability upon a statutory basis while
omitting to provide explicitly for liability on a nuisance theory.2t
Inverse condemnation appears to offer an accepiable alternate remedy
that would survive legislative disapproval®! Before abrogation of
sovereign immunity from tort liability, the California cases recognized
nuigance liability as an exception to the general rule of tort immunity;
but the exception was largely an evolutionary development rooted in
inverse condemnation liability for property damage.?® To the extent
that nuisance and inverse liability overlap one another, the inverse
remedy still would be available in poliution cases, .

Elsewhere, public entities have been held liable on inverse econ-
demnation grounds in such diverse situations as sewage contamina-
tion of oyster beds! pollution of private water resources* ocean
salt water intrusion upon agricultural lands riparian to a river be-
cause of upstream diversion of fresh water 2 silting of a private lake

209 See Hasgell v. San Francisco, 11 Cal. 2d 168, 78 P.2d 1021 (1838) {in-
junction against maintenance of comfort station in public park on showing
that nuisance would result); Adams v. Modesto, 131 Cal. 501, 63 P. 1083
(1001} {open sewer ditch nuisance); Ingram v. Gridley, 100 Cal. App. 2d 815,
224 P.2d 798 (1950) (sewnge pollution of stream). : N

14 The legisiative history of the Tort Claima Act of 1983 indicates a
deliberate legislutive decislion to preclude governmental tort liability for
damages on a cominon law nuisance theory. See Srvate Copst. oN THE JU-
oiczARY, Rerorr o S. 42, Car. S. Jour 1887 (daily ed. Apr. 24, 1963), gquoted
it A. Van Austewe, Cacrrorwia QoverNmsyr Torr LIAsmrry 497-08 (Cal.
Cont. Educ. Bar 1964). However, nuisance Uability is not purely a matter
of common law doctrine in Californix; it is codified. Car. Civ. Conx §§ 3475,
3491, 3501. Arguably, therefore, nuisance liability may still obtain under the
last-cited provisions. Van Alstyne, Statutory Modification of Inverse Con-
demnation: The Scope of Legislative Power, 19 Stax. L. Rxv. 727, ™0 n58
(1967},

‘311 See Van Alstyne, Modernizing Inverse Condemnation: A Legislative
FProspectus, B SanTa Cuana Law. 1, 1) (1967). v

312 Van Alstyne, A Study Relating to Sovereign Iramunily, in 5 Car. Law
Revisron Comm's, REPorTS, RECOMMENDATIONS & STuvms 225-30 (1963).

218 See County Sanitation Dist. No. 2 v. Averill, 8 Cal, App. 24 558, 47
P.2d 788 (1935) (dictum); cf. Ambrosinl v. Alisal Sanitsry Dist, 154 Cal
App. 2d 720, 317 P.2d 33 (1957). -

214 Gibson v. Tampns, 135 Fla. 637, 185 Sa. 319 (1939).

218 Game & Fish Comm'n v. Farmers Irr. Co,, 149 Colo. 318, 428 P.24 562
(1967) (pollution by waters discharged from fish hatchery); Cunningham v.
Tietor, 80 Wash. 33 434, 374 P.2d 375 (i082) (percolation from sewage lagoon
to underground wells); Snavely v. Goldendale, 10 Wash., 2d 453, 117 P.2d 221
(1941) (sewage discharge info stream).

318 Early v. South Carclina Pub. Serv. Auth, 228 S.C. 302, 80 5. E24d 472
(1955); Rice Hope Plantation v. SBouth Caroline Pub. Serv. Auth,, 218 S.C. 500,
69 S.Eid 132 (1980). '

L
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from erosion of an unstabilized highway embankment®? and per-
- gistent pollution of the atmosphere by noxious and offensive odors
from a sewage disposal plant®® Negligence or alternative findings
of fault are not regarded as essentisl to liability in these cases; regard-
less of the care with which the public improvement is operated, if it in
fact creates 2 condition that subsiantially damages property values,
the public entity must absorb the resulting cost.?' In addition, by
grounding these decisions upon the constitutional mandate to pay just
compensation, the courts have blocked municipal contentions that
liability should not attach to the performance of essential “govern-
mental” functions, such as sewage disposal, or that liability should
not be recognized for governmental activities expressly authorized by
statute.?

The persistence of a nuisance rationale at the heart of the inverse
condemnation decisions dealing with environmental pollution damage
introduces into the law of inverse Mability the same vagaries, uncer-
tainties, and obscurities of decisional processes that plague ordinary
tort litigation pursued on a nuisance theory.?*® In addition, it may
blur significant distinctions between the interests represented by pub-
lic agencies and those which pertain to private persons. for example,
a comparison of public and private defendants may disclose substan-
tial differences of size, legal responsibility, territorial impact, fiscal
resources, and available practical alternatives. All these ditferences
should be considered in a rational balancing process. On the other
hand, the nuisance analogue does usefully direct attention to the
remedial resources inherent in the powers of equity to abate the source

217 Department of H'ways v. Cochrane, 397 S.W.2d4 155 (Ky. App. 1865);
Kendall v. Department of H'ways, 168 So. 2d 840 (La. App. 1684), writ re-
fused, 247 La. 341, 170 So. 2d 884 (1965).

21 Clinard v. Kernersvilte, 215 N.C. 745, 3 S.E.2d 267 (1038); Gray v
High Point, 203 N.C. 756, 186 S.E. 911 ( 1832}. ‘

zt# See, ¢.g., Clinard v. Kernersville, 213 N.C. 745, 3 S.E.2d 26T (193%);
Parsons v. Sioux Falls, 65 S.D. 145, 272 N.W. 288 (1837); ¢/. Pheonix v. John-
son, 51 Ariz. 115, 75 P.2d 30 (1838). )

230 See Brewster v. Forney, 223 S.W. 175 (Comm'n App. Tex. 1820); South-~
worth v. Seaitle, 145 Wash. 138, 250 P. 28 {1827). .

221 See Parsans v. Sioux Falls, 85 8.D. 145, 272 N.W. 203 (19873 Aliverti
v. Walla Walla, 162 Wash. 487, 2868 P, 838 {1931}; cf. Ambrogini v. Alisa]l Sani-
tary Dist.. 154 Cal. App. 2d 720, 317 P.2d 33 {19577,

222 ~There is perhaps no more impenetrable jungle in the entire law than
that which surrounds the word ‘nuisance.’ It has meant ali things to sll
men, and has been applied indiscriminately to everything from un alarming
advertisement te a cockroach baked in & pie. There is general agreement
that it is incapable of any exact or comprebensive definition. Few terms bave
afforded so excellent an illustration of the familiar tendency of the courts
to seize upon a catchword as a substitute for pnelysis of a problem . .. " W.
Proaser, THe Law or TorTs 592 (3d ed. 1664).
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of harm rather than merely award just compensation and thereby
confirm the permanence of the injury

D. Miscellaneous Physical Damage Claims -
The factual setting of inverse liability claims is not complete

without at least brief attention to a variety of other circumstances in

which physical injuries to property have been conceptualized as con-
stitutional “damagings.”

(1} Concussion and Vibration

Property damage caused by shock waves from blasting and other
activities has resulted in varying judicial views.®** In jurisdictions
~ that recognize inverse lability only for a “taking,” structural damage

as the result of vibrations from heavy equipment (e.g., a pile driver)™™
or from shock waves caused by blasting,™ ordinarily is held to be
noncompensable, Congistent with the widely recognized rule that in-
juries caused by blasting in a populated area are an occasion for abso-
lute tort liability ¥ however, California regards such injuries as an

213 See, ¢.0., Jones v. Sewer Improvement Dist., 118 Ark. 166, 177 5.W. 888
(1915); Lakeland v, State, 143 Fia. 781, 107 So. 470 (1340}; Briggson v. Viro-
qua, 254 Wis. 47, 38 N.W.2d 646 (1953). The limited availability of remedies
other than damages, where inverse takings or damagings have occurred, is

surveyed in Note, Eminent Domain—Rights and Remedier of an Uncompen~

sated Landowner, 1062 Wask, U.L.Q. 210. See also Horrell, Rights and Reme-
dies of Property Owners Not Proceeded Against, 1966 17 Tor. LF. 113,

33¢ In private tort law, & division of autbority exists aé to whether such
damage is actionable without fault. Annot, 20 ALR24 1872 (1961); see
notes 227 and 232 and accompanying text infra for the California position.

228 State ex rel. Fejes v. Akron, 5 Ohio St 2d 47, 213 N.E2d 383 (1888).
This result is also reached in some “damaging” states by narrow construction.
See, £.g., Klein v. Department of H'ways, 175 So. 2d 454 (La. App. 1945), writ
refuzed, 248 La. 2388, 178 So. 2d 858 {1985) (collapse of roof dus to vibraton
from pile drivers held noncompensable sinte not an intentional or purposeful
infliction of damage); Beck v. Boh Bros. Constr. Co,, 'msu 22 765 (Ll. App.
1954) (gimilar).

238 Bartholomae Corp. v. United States, 258 F24d 716 {(tth Cir. 1903}
{stomic test detonatioms); Sullivan v. Commonwealth, 355 Mas. 618, 142

N.E2d 347 (1957) (non-negligent blasting during squaduct tunnel project);

Crisafi v. Cleveland, isf Ohio St. 137, 168 N.E2d 378 (1958} (single blust
during park Improvement project). Some of the holdings of noncompensa-
bility for blast and vibratlon damage appear to be based on the view that the
resulting i:njm-ies were de minimis, See, e.9., Moeller v. Multnomah County,
218 Ore. 413, 348 P2d 813 (19580); of. Louden v. Cincinnati, 8 Ohic St. 144,

106 N.E 970 {1814). (severe snd prolonged blast and vibntton dmue mey

amount to a “taking”}.
237 Colton v. Onderdonk, 68 Cnl. 155, 10 P. 395 (1888); Smith v. Lock-

heed Propulsion Co,, 247 Cal. App. 3d 774, 58 Cal. Rpir. 128 (1887); Balding
v. DB. Stutsman, Inc., 248 Cal, App. 2 B5S, 54 Cal. Rptr. 717 (1986).

J
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inversely compensable “damaging” of property regardless of the care
or the negligence of the public entity in causing thern.®* Moreover,

" the California decisions have rejected efforts to limit strict liability to

damages from blest-projected missiles,*® ruling that the plaintitf’s
right to recovery does not turn on whether the damage was caused by
atmospheric concusaion, vibration of the soil, ar throwing of debris,
but upon the extrahazardous nature of the defendant’s activities. 3
The same conclusions have been reached with respect to subterranean
damage caused by the vibration of a large rocket motor undergoing
testing 3! : o

The rationale of strict inverse liability for concussion and vibra-
tion damage caused by blasting or similar activilies has recognized
limits; thus, California requires a showing of negligence as a basis of
liability where the blasting occurred in a remote or unpopulated
area?® Activities of this type undertaken in a residentizl area are
deemed to create a risk of substantial harm which cannot be elim-
inated entirely even by the use of utmost care. Thus, the policies of
negligence deterrence and loss distribution support a rule imposing
striet lability upon the enterprise which exposes property owners to
that risk and which is ordinarily in a position best able to absorb the
10523 In remote and unsettled areas, however, the risk is minimized

228 103 Angeles County Flood Control Dist. v. Southern Cal. Bldg. & Loan
Asg'n, 188 Cal. App. 2d 850, 10 Cal. Rptr. 811 (1981) {vibration damage from
pile driver), Cases in other “damaging” states are in substantial agreement.
See, ¢g., Hichmond County v. Williama, 1409 Ga, App. 870, 137 S.E2d 3438
(1964) - (physical damage from pile driver vibration held compensable, while

" annoysnce from dust, fumes snd noise heid noncompensable}; Muskogee v.

Hancock, 56 Okla. 1, 158 P. 822 (1016} (concussion damage from blaeting
during sewer construction}; Knoxville v. Pecbles, 19 Tenn. App. 340, 8T SW.
2d 1022 {1935} (vibration and concussion damage from blasting). i

218 Inverse liability for demage caused by rocks and debris thrown upon
private property by vonsiruction blasting iz generally recopnized. See, eg.,
Jefferson County v. Blschoff, 238 Ky. 176, 37 Sw.od 24 (1931): Adems v._
Sengel, 177Ky, 535, 197 S.W. #74 (1017). . ’

280 See MeGrath v. Basich Bros, Cunstr. Co., 7 Cal. App. 2d 573, 48 Pid
981 (1935); McKenna v. Pacific Elec, Ry., 104 Cal. App. 538, 288 P. 445 {1830});
aceord, Whiteman Hotel Corp. v. Elliott & Watrous Eng'r Co., 3127 Conn, 382,
79 A.24 591 (1951). o B

231 Smith v. Lockheed Propulsion Co., 247 Cal. App. 2d 774, 58 Cal Rptr.
128 (1987T) (loss of underground water supply due to subterranean vibration
and earth shifting caused by test of rocket engine of unusual power and
stze). Where inverse Lability is limited to a “taking”, however, contrary re-
sults have been reached. See, e.g, Leavell v, United States; 234 F. Supp. T34
(ED.S.C. 1954) (Jet engine test). ' ‘

382 See Alonso v. Hills, 85 Cal. App. 2¢ 778, 214 P.2d 50 (1850); ¢f. Hough~
ton v. Loma Prieta Lumber Co., 152 Cal, 500, 93 P. §2 (1807} (perscnal in-
juries from blasting in unpopulated area); Wilson v. Rancho Sespe, 207 Cal
App. 24 10, 24 Cal. Rptr. 208 (1062) (fire caused by blasting in remote area).

323 The strict liability rule, however, has been strongly criticized as in-
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by environmental conditions. The social utility of property develop-
ment overrides the relatively slight risk of damage and justifies the
withholding of lability unless fault is established®® This dual
rationale incorporates a rough balancing technique of limited scope
that could well achieve equitable results, as well as predictability, in
-allocating losses from blasting and like conduct by private individ~
uals.®5 The cases, however, indicate a judicial disposition to apply
the same rules that govern private activities to the solution of inverse
liability claims against public entities, without taking into account the
significant differences between private and public undertakings that
may alter the balance of interests, ¢

(2) Escaping Fire and Chemicals

Claims against publie entities for negligently permitting fire to
escape from the control of public employees and damage nearby prop-
erty are deemed to be grounded upon tort theory in California*
Until recently, such claims ordinarfly have withered on the vine of
soversign immunity.®® However, while the courts generally have
refused to regard escaping fire as a basis for inverse Hability when
only mere negligence i3 invoived ™ it is clear that in s proper case
the inverse remedy would be fully applicable. For example, it has
been held that a public rubbish disposal dump operated pursuant to a
planthatde!iberatelykqep;ﬁrebumingtocmmtrashdepui_ted

consistent with a rational balancing of the competing interests in the light
of modern technology. See, e.p, Reynolds v. W. H. Hinman Co, 145 Me,
343, 75 A3d 802 (1850); Smith, Liability for Dumage to Land by Blasting

(pis. 1-2), 33 Hanv. L. Rev. 542, 667 (1920). _

" 284 See Berg v. Reaction Motors Div,, 37 N.J. 396, 181 A23 487 (1942),
cited in Smith v. Lockhesed Propulsion Co. 247 Cal. App. 24 T74, 785-88, 56
Cal Rptr. 128, 137-38 {1067); Rzsrarcmxwe or Toxs § 520 (1938).

286 See Smith v. Lockheed Propulsion Co., 247 Cal. App. 2d 714, 768, 56
Cal Rpir. 128, 138 (1987). .

28 4. Los Angeles County Flood Control Dist. v. Southern Cal. Bldg &
Loan Ass'n, 188 Cal App. 2d 850, 10 Cal. Rptr. 811 (1961). But gee Pumphrey
‘v. J. A. Jones Constr..Co., 350 Towa 550, 4 N.W.2d 737 (1859), where no lis-
‘bility was incurred for concussion damage caused by non-negligent bissting
by & government waterwsy project contractor under government supervision
and in accordance with government-approved plans. - '

"387 See Miller v. Palo Alto, 208 Cal 74, 280 P, 108 (1920); Hanson v. Los
Angeles, 83 Cal. App. 3d 425, 147 P.2d 108 (1544). :

208 See Miller v, Palo Alto, 208 Cal 74, 280 P. 108 (1529); Hanson v. Los
Angeles, 83 Cal App. 2d 436, 147 P.2d 108 (1844),

18 See Miller v. Pale Alto, 208 Cal. 74, 230 P. 108 (1928), in which the
inverse condemnation theory was held inspplicable where the complaint al-
leged a_single aot of negligence that permitted escape of fire from the city
dumnp. See aleo McNell v. Montague, 124 Cal. App. 2d 326, 268 P.24 497 (1954);
Western Assurance Co. v. Sacramento & San Joaquin Dralnage Dist, 72 Cal.
App. 88, 237 P. 58 (1925), ‘ ‘ '
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-therein can expose the public entity- to statutory te.t lability for

intentionally maintaining a dangerous condition of public property.2®
The deliberate adoption of such a plan, however, also clearly supports
inverse condermnnation liability where damage resulta®® Fauit, in the
form of an inherently defective plen involving the use of fire for u
public purpose, is the conceptual basis of this application of the just
compensation clause. The water seepsge cases, which typically impose
inverse liability without fault, are regarded as distinguishable®
Water seeping from an irrigation ditch creates a relatively permanent
condition reducing the utility of the affected lend as & direct conse-
quence of the functioning {“public use") of the ditch; fire escaping
from control of public employees, however, does not produce such

“direci” consequences unless the plan of use itself includes the risk of.

its escape as an inherent feature of the pro,]eet tunctioning as con-
ceived ™

Judicial dlspos:tmn of inverse liebility clatms resulting from the
drifting of chemical sprays employed for such public objectives as
wesed or insect control follows the same approach as the escaping fire
cases. Mere routine negligence will not support inverse lability

but a deliberaiely adopted plan of use that includes the prospect of -

property darnage as a necessary consequence of the application of
chemicals is recognized as actionable.® It should be mentioned, how-

24¢ Oshorn v. Whidtier, 103 Cal. App. 2d 800, 230 P.2d 132 (1951). See
also Plttam v. Riverside, 128 Cal. App. 57, 18 P.2d 768 (1933} {(dictum).

241 See Bauer v. Ventura County, 45 Cal. 2d 276, 284.85, 289 P2d 1, 7
£1955), expressly distinguishing Miller, McNeil and Western Assurance Co.
as instences of escaping &3 a result of s single act of negligence in routine

operations, and sustsining the sufficiency of o complaint for inverse con-

demnation (for flood damage) based on an inherently defective plan of
construction and maintensmce of a govarnmental project. See text gccom-
panying notes 38-43 supra. Thia distinetion was also noted in Western Assur-
ance Co. v. Sacramento & San Josquin Drainage Dist, 72 Cal App. 88, 77, 237

P. 59, 83 (1925}, where the court observed that inverse Hability would obtain’

it the work that caused the fire had been done “in accordance with apecitic
direciions of . . . plans and apecitications” approved by the district and the
damage had rem:ltsd “necesgarily and dicectly" therefrom.

243 See McNeil v. Montague, 134 Cal. App. 2d 236, 388 P.2d 497 {1954}

243 See note 241 supra.

240 Neff v. Imperial Irr. Dist., 142 Cal. App. 2d 755, 290 P.28 359 (1968);
St Francis Dreajnage Dist. v. Austin, 227 Ark. 187, 206 S.W.2d 668 (1036);
Dalias County Flood Controt Dist. v. Benaon, 157 Tex. 817, 306 8W24d 350

apsty.
246 Spe St Franciz Drainage Dist. v. Austin, 227 Ark 187, 208 8. W.2d 862

| {1958} (dictum); Dallss County Flood Control Dist. v. Benson, 157 Tex. 817,

308 S.W.24 350 (1857) (dictum): ¢f. Bauer v. Ventura County, 45 Cal. 2d 276,
289 P.2d 1 (1985);.Cope v. Live Stock Sanitary Bd., 178 So. €57 (La. App. 1987)
{death of raule by ingeation of arsenic solution during antl-tick dipping op~
eration). ,
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ever, that the trend of the private law cases involving damage from
chemical sprays appears to be toward imposition of strict liabili{y.®*
The tendency of the courts to employ private law analogies in inverse
liability cases suggests that the latter decisions may follow suit.

The escaping fire and chemical drift cases further illustrate the
overlap of tort and inverse remedies against public entities in Califor-
nia. Under current statutory law, however, the overlap is of litile
importance because an injured property owner today appears to have
fully adequate remedial weapons in tort litigation with respect to both
escaping fire™” and chemical drift.*? There may be some procedural
advantages, however, in pursuing the inverse remedy in certain situa-

118 See Note, Crop Dusting: Two Theoriey of Liability?, 19 Hasrovos L.J.

476 (1968). Technical data cited in this note suggest that substantial drift

from chemical spplications is an inherent risk of dusting and spraying opera-
tions notwithstanding use of reasonable care.

247 The former doctrine of soversign immunity has been supplanted by

a statutory rule making public entities labie, except where otherwise pro-
vided by statute, for the tortious acts and omissions of their employees. Car.

Gov'r Covx § 815.2. Although there ia & specific statutory immunity for “any

injury caused in fighting fires,” CaL. Gov'y Cons § 850.4, this immunity would
not preclude governments! tort Uability for negligently permitiing a fire
started or attended by public smployees to escape. There are four theoriea
that mre xvoilable to suppiant immunity. ¥irst, negligently permitting the
fire to escape is probably not within the purview of the immaunity for “Hgnt-
Ing firea” A, VAN ArsTymr, CaLrroania GovemNwmeNT Torr Lrissurrr § 7.9
{Cal Cont. Educ, Bar ed. 1864). Secondly, there la an express statutory liabil-

kiability for negligently or willtully permitting a fire to sscape. Cal. Hrarrs &

Sarxry Covk § 13007. This section, although framed in general terms, applies
to public entities and their employees. Fiournoy v. State, 57 Cal. 497, 370 P.23
331, 20 Cal. Rpir. 627 (1962). This section supersedex (that is, “otherwise pro-
vides"} the immunity provisicns of the Governmant Code. Car. Gov'r Coox
§ 813 {introductory exception); A. Vaw Aisryne, supra §§ 511, 5.28. Thivdly,
negligently or deliberately permitting a fire under the control of & publie em-
ployee to escape sppears to constitute a failure to exercise remsomable dili-
gence to discharge s mandstory duty imposed by statute. Car. Hearrs &
Savgry Cope § 13000; Cavn. Pus, Resources Cook § 4422 This is & basis of
governmental liability under Car. Gov'r Coox § 8158, Fourthly, escaping
" fire would, in some cases, be activnable as a dengerous condition of public
property. Osborn v. Whittier, 103 Cal. App. 2d 608, 2330 P.2d 132 (1951) Car.
Gov'r Conx § A35.

#ilmmou;hmmnhluuotdanzmmhforpetmml- :
purposes is expremsly authovized by statute, Car. Acmac. Coox 3§ 14002, 14083, -

14083, such authorizetion does not relieve the user from Hability for property
damage caused thereby, [Id. §§ 14003, 14034, Moreover, use of pesticides in
such & manner as {o cause “any substantial drift” ls a misdemeancr, the
commission of which appears tc be an actioneble tort. Id. §§ 8, 12972; Note,
Crop Dusting: Two Theories of Ligbility?, 19 Hasrnos L.J. 478, 488-87 (1968).
However, the spplicability of the Agricultursl Code provisions to govern-
mentsl antities, and thelr interrelationship to the Tort Claims Act of 1963,
are in need of clarification. See note 330 infra.

)
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tions. 2
(3) Privileged Entry Upon Private Property

In the course of performing their duties, public officers uften have
need, and commonly are authorized by statute, to enter private prop-
erty to make inspections and surveys, abate public nuisances, and per-
form other governmental functions®® These official entries and
other related activities on private property, if restricted to reascnable
performance of public duties, are privileged and do not canstitute a
basis of personal tort liability of the public officer.3! If, however,
the privilege is abused by the commission of a tortious act in the course
of the entry, the common law regards the officer as personally liable
ab initio for both the original trespass and all resulting injuries.*?
The Tort Claims Act of 1963 rejects the ab initio approach, but does
recognize liability of boti the public entity and its employee for tort-
ious injuries inflicted by the latter dunng an otherwise privileged
entry.1

149 Actions to impose statutory tort liability for a dangerous condition of
public property, note 247 suprg, sre subject to certain defenses not available
in inverse condemnution. See, e.g., Can. Gov'r Cosx §§ B38.2, 8354 (lack of
notice and reasonableness of entity's actions sfter notice}. See aleo id, § 830.8
{immunity for injury resulting from defectlve plan or design where not
wholly unreasonable at time of adoption); Note, Soversign Lisbility for De-
fective of Dungercus Plan or Deumb-—Cnlifm Government Code Section
§30.5, 19 Hasrincs L.J. 584 (1968).

o See, e.g., Car. Cope Crv. Proc. § 1242 (surveys of land required for
public use); Cav. Hearti & Sarery Cove § 2270(f) (investigations and aui-
sance abatement work by mosguito abatement district); Car. Warex Conx §
o920 {surveys for irrigation district purposes;. For a comprehenaive list of
citaticns, see Van Alstyne, A Study Relating io Sovereign Immunity, in 5
i L. Rrvimon Comm'n, Rzrorts, RErcommz¥paTions & Stuoiss 110-19
(1963). Entries into private buildings, unless consent is given by the owner,
must be supported by & valid search warrant. See v. Seattle, 367 U5, 541
(1967): Camara v. Municipal Court, 387 U.S, 523 (1987). Under the cited
decigions, however, the wartant may suthorize an “area inspection,” snd need
not be particularized to individusl structures. )

381 Giacons v. United States, 257 F.24 450 (5th Cir, 1858); Onick v. Long,
154 Cal. App. 2d 381, 318 P.2d 427 (1887); Commonwealth v, Cary, 312 Ky,
399, 227 S.W.24 504 (1050} ; Johnson v. Steele County, 240 Minn. 134, 60 N.W.2d

.82 (1933); 1 F. Hanven & F. Jamxs, Tz Law or Towms § 1.20, st 58-07 (1958);

ResTamenanT or Torrs § 211 (1984},

$h2 RrsTATEMENT OF Torrs § 214 (1834}, has apparently been lpproved as

the California rule. Onick v. Long, 154 Cal. App. 2d 381, 316 P.2d 427 (1857);
Reichhold v. Sommarstrom Inv. Co., 835 Cal. App. 24 173, 288 P. 592 (1927).
See also Heinze v. Murphy, 180 Md. 423, 24 A.2d 917 {1942); 1 F. Haneer & ¥,
James, Tax Law or Torrs § 1.21, at 58-50 (1958).

358 The California Tort Claims Act of 1583 declares public entities and
public employees immune from tort liability for authorized official entries
upon private property, but this immunity does not extend to injuries caused
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Freedom from trespass liability, however, does not absolve the
public entity from inverse condemnation liability. For example, al-
though a public entity may be privileged to enter and remove obstruc-
tions from drainage channels running through private property as a
means of promoting flood protection, damage sustained by adjoining
private property &s a result of the work performed {e.g., piling of rock
and debris on channel banks) is compensable.¥* Similarly, a public
entity acts fully within its rights in undertaking tc install storm
drains within an easernent traversing private land, until its operations
substantially obstruct noreal use of the land in ways not shown to be
essential to the performance of the work.*s

The fact that the entry is pursuant to statutory authority does
not alter the result. Statutory authorizations for official entries
upon private lands generaily are held to be valid on their face?™ since
the courts feel constrained to assume that the contemplated interfer-
ence with private property rights ordinarily will be slight in extent,
temporary in duration, and de minimis in amount. As the leading
California case of Jacobsen v. Superior Court®? declares, the privilege
of entry for official purposes is available only for “such innocuous
entry and superficial examination . . . as would not in the nature of
things seriously impinge upon or impair the rights of the owner to the
use and enjoyment of his property.™*® Minor and trivial injuries, in
effect, are noncompensable; the public purpose to be served by the

entry requires subordination of private property nghts to this mited

by the smployee's “own negligent or wroengful act or omission.” C.u. Gov'r
Coom § 521.8; mLVmMmCmemem
§ 582 (Cal. Cont. Educ. Bar ed. 1984).

" 384 Frustuck v. Fairfgx, 213 Cal. App. zdwo.zacu.nptx 35T (1983);
Beornard v. Btate, 127 So. 2d T4 (La. 1981). See clso Podesta v. Lindeen Irr.
Dist., 141 Cul. App. 2d 38, 208 P.2d 401 (1956), where the burdening of
servitude for drainage by widening and despening & normally dry watercourse
traversing a private ranch, thersby preventing its use for agricultural pur-
poset, was held compensabls,

2146 There are many examples of actionable interferences. Helmann v.
Los Angsles, 30 Cal. 2d T48; 185 P.2d 507 (1M7) (substantial temporary inter-
ference with sccess to adjoining property by storage of consiruction mate-
Tials and erection of sheds upon and in front of plaintiffs land); O'Dea v.
San Mateo County, 139 Col. App. 24 858, 204 P.2d 171 (1958) (obstruction of
mhuhrowrtmnmnthsbystaﬁngdnhagepipuonuumentwhne
sweiting underground installation).

256 Irvine v, Citrus Pest Dist, No. %, 62 Cal. App. 2d 378, 146 P2d 867

{1944} ; Contra Costa County v. Cowsll Poriland Cemant Co., 126 Cal. App. 267,
14 P2d 808 {1332) (by imgplication}; see Annot., 29 ALR. 1409 (16824).

57 192 Cal. 316, 218 P. 936 (1923).

208 [d at 328, 218 P. at 991, Se¢e also Duncy v. Alabame Pewnr Co., 158

Aln 504, 78 So. 001 {1916); 2 P. Nacnows, EanNent Dosmarn § 6.11, ot 279-83 -

(rev. 3d od. 1983).

o - e e e T et A e

W,

e

U



(Y

January 1868} UNINTENDED PHYSICAL DAMAGE 483

extent, at least.®s*

The threatened entry that the owner was seeking to prevent in
Jacobsen contemplated the occupation of parts of the owner’s ranch
for two months by municipal water district employees, and the use of
power machinery to make test borings and excavations to determine
the suitability of the premises for use as a possible water reservoir.
Recognizing that the resulting darmages could not be a basis of tort
lisbility, absent negligence, wantonness, or malice, the supreme court
nevertheless concluded that they would constitute a compensable
damaging of the owner's right to possession and enjoyment of his
property. The district’s argument of necessity was rejected. The fact
that extensive soil testing, to depths up to 150 feet, was deemed essen-
tial to an intelligent evaluation of the suitability of the site for reser-
voir purposes——a determination that necessarily must precede any de-
cision to institute condemnation proceedings—was held insufficient to
justity an uncompensated interference of this magnitude with private
property. |

The specific holding in the Jacobsen case has been obviated by &
special statutory procedure, enacted in 1959, as section 1242.5 of the
Code of Civil Procedure. Public entities with power to condemn land
for reservoir purposes sre authorized to petition the superior court
for an order permitting an exploratory survey of private lands to
determine their suitability for reservoir use, when the owner’s consent
cannot be obtained by agreement. The order, however, must be con-
ditioned upan the deposit with the court of cash security, in an amount
fixed by the court, sufficient to compensate the owner for damage
resulting from the entry, survey, and exploration, plus costs and at-
torneys fees incurred by the owner.

While section 12425 'is limited to reservoir site investigutions,
other types of privileged official entries may also cause substantial
private detriment.3** But, as discussed below, this provision con-
stitutes a useful starting point for generalized legislative treatment
of the problem of damage from privileged official entries upon private
property. ' :

259 See Heimann v. Los Angeles, 30 Cal. 2d 748, 185 P.2a 697 (1947} (no
inverse recovery for personal discomfort or anncysnce or for insubstantial
interferences with properiy); ¢f. People ex vel Depsriment of Pub, Works
v. Ayon, 34 Cal. 2d 217, 352 P.2d 518, 8 Csl. Rptr. 151 {1980) (sembie).

240 See Omorato- Bros. v. Mamachusetts Turnpitke Auth, 336 Mawm. 34,
142 N.E2d 389 (1957) (highway route survey); Wood v. Mississipp! Power
Co., 245 Miss. 109, 140 So. 2d 546 (1962) (utility line route survey}; Vreeland
v. Forest Park Reser. Comm'n, 82 N.J. Bq. $49, 87 A. 438 (Ct. of Err. and
App. 1913) (fire prevention); Litchfield v. Bond, 188 N.Y. 68, 78 N.E. 719
{1908) (county boundary survey); Rhyne v. Mount Holly, 261 N.C. 321, 112
SE2d 40 (1960) (weed abatement work); cases cited in notes 254-45 supra.
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'(4) Physical Occupation or Destruction by Mistake

1t is well settled that, absent an overriding emergency, the inten-
tlonal seizure or destruction of private property by a governmental
entity acting in furtherance of itz statutory powers subjects it to in-
verse condemnation liability.#* De facto appropriations of this type,

however, often represent an erronecus exercise of governmental -

power based upon a negligent, or otherwise mistaken, assumption that

the government owna the property taken. In such cases, the view that -

the entity's actions are merely tortious (and thus nonactionable as
against the immune sovereign) generally has been rejected where
thedispoueﬂlonisapenmnmtmtowhichnpublicusehasat-
tached™ For example, inverse liability obtains where the entity
constructs public improvements upon private land which its project
ofticers negligently assume has been acquired for that purposet® The
same result has been reached where the mistake was purely one of
law, in that the officers acted in the misteken bellef that under pend-
ing condemnation proceedings an immediate entry was authorized.”
Destruction of buildings and other improvements an a private ranch
by naval personnel engaged in aerial gunnery and bombing practice,
in the erroneous belief that the ranch was included within a naval
gunnery range, has also been held 2 compensable taking.**

Although the cited cases appear to be analogous to private tres-
pmutiom,‘“dgﬂﬁcantdiﬂerencumybemted. Although the

1 Ses Dugan v. Rank, 372 US. 608 (1063); 2 P. Nicwors, ExaweNt Do
MAIN § 831, at 303 (rev. ed. 1963); Van Alstype, Statutory Modification of
Inverse Condemnation: Detiberately Inflicted Injury or Destruction, 20 Sraw,
L. Rev. 617 (1988) (emergenty exception). Ses also Woltord Heights Ass'n
v. Kern County, 219 Cal. App. 2d 34, 32 Cal Rptr. 870 (1963) (unintentional
but foresessble damage held compensable).

243 See, e.9.. Eyherabide v. United States, 345 F.2d 565 (Ct. ClL 1045);

of H'ways v. Gisborne, 301 S.W.2d 714 (Ky. 1065}, :

¥ Napa v. Navoni, 56 Cal. App. 2d 239, 132 P22 588 (1942) (walter pipe-
line laid in plaintiffs land under mistaken belief that easement had been
acquired); Department of H'ways v. Gisborne, 391 SW.2d 714 (Ky. 198%)
(contractor in good faith reliance proceeded with improvement work on land
which highway engineer mistakenly staked out); of. Road Dep't v. Cuyahoga
‘Wrecking Co., 171 8o. 2d 50 (Fla. App. 1063} (highway contractor removed
builﬂi.\ufmmhndnotretcoudmned. apparently by misiake).

204 Bridges v. Alasks Housing Auth., 375 P.2d 898 (Alms. 1062) (owner
awarded value of bullding, attorneys fees, and damages for mental anguish
when privaté siructure destroyed). See also R.J. Widen Co. v, United States,
357 k.24 BeB (Ct. CL 1068) (United States Corps of Engineers mistakenly

copimanced flood control work under joint federal-rtate project three months -

before state, pursuant to agreement, “took” the property by condemnation).
398 Pyherablide v. United States, 345 F.2d 555 (Ct. Cl. 1365). B
206 Compare Naps v. Navoni, 56 Cal. App. 2d 289, 139 P.2d b6 (1942)

\J
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public trespass may be capable of being discontinued, the injured
party does not have the option, ordinarily open to private litigants, to
seek recovery for past damages together with specific removat of the
offending structure or condition.®’ Where a public use has inter-
vened, the courts ordinarily refuse to enjoin continuance of the in-
vasion, and relegate the plaintiff instead to recovery of compensation
for whatever property damage inflicted, both pest and future®® In
addition, the plaintiffs in factually similar private tort litigation may
recover not only for property damage but also for personal discomfort
and annoyance caused by the trespassory invesion™* while these
elements of damage generally are excluded from the purview of in-
verse condemnation.®™ The overlap of the tort and inverse remedies
under present California law is thus somewhat lesa than complete
duplication.™? : ‘

IL Conclusions and Recommendations: A “Risk Analysis” -
Approach to Inverse Liability - '

" The foregoing review of California inverse condemnation law, as
applied to claims based on unintentional damaging of private prop-

(inverse condemnation) with Slater v. Shell Cil Co, B8 Cal. App. 2d 864, 137
P.2d 713 (1943) (trespass). . ' ‘ .
1 Cf. Spaulding v. Camercn, 38 Cal. 2d 265, 230 P.2d €25 (1052). See..
generaily Kornoff v. Kingsburg Cotton Oil Co., 45 Cal. 24 248, 288 P.2d 507
(1955); Slater v. Shell Ol Co., 58 Cal. App. 2d 8684, 137 P.2d 713 (1943);

ResTaTEMENT (Szeons) op Towrs § 101, comment b (1965). The option is

ordinarily denied, however, when the offending structure is maintained as a8 -
necessary part of a public utility operation. Thompson v. Illinois Central RR.,
191 Jowa 35, 179 N.W. 191 (1920) ; McCormick, Damages jfor Anticipated Injury .
to Land, 37 Hawv. L. Rev. 574, 564-88 (1524). :

368 Frustuck v. Pairfax, 212 Cal. App. 2d 345, 28 Cal. Rptr. 357 (1963); .

Loma Portal Civie Chit v. American Alrlines, Inc, 61 Cal 2d 583, 304 P23
543, 39 Cal. Rptr. 708 (1064) (denial of injunction to prevent sxcessive joi '

aireraft noise by commercial planes landing and taking off at public airport
heid proper in view of public intersst in continuation of air transportation).

200 Kornoff v. Kingsburg Cotton Ofl Co., 45 Cal. 2d 205, 288 P.2d 60T
(1085). : ’ _

210 See Prople ex rel, Dep't of Pub. Works v. Ayan, 54 Cal. 2d 3217, 353
P.2d 515, § Cal. Rptr. 151 (1980); Haimann v. Los Angeles, 36 Cal. 2d 748, 185
P.2d 507 (1647); Brandenburg v. Los Angeles County Flood Control Dist, 48
Cal. App: 3d 308, 114 P.2d 14 (1941). Contro, Bridges v. Alaska Housing Auth,,
375 P.2d 686 (Alas. 1962).

211 Although common law governmental immunity is no longer » defense
to trespass as 8 remedy bgainst California public entities for mistaken occu-
pation or destruction of private property, relief in tort may not always be
available in light of the special defenses inciuded in the California Tort
Claimns Act of 1963, See, e.g., Cat, Gov'r Cops §4 820.2 {(diseretionary conduet),
8204 (non-negligent enforcement of law), 8218 (trespass within express or
implied autharity). : o
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erty, discloses three major areas of difficulty discussed below to which

legislative reform efforts should be directed. o

_A. Clarification of the Basis of Inverse Liahility
One of the most striking features of California decisional law is
the dual approach to inverse liability. In some types of cases (e.g.
landslide, water seepage, stream diversion, concussion), present rules
appear to impose inverse liability without regard for fault; in others

(e.g., drainage obstruction, flood control, pollution) an element of

fault is required to be pleaded and proved by the claimant. The con-

fusion produced by this judicial ambivalence has been compounded, -

in part, by an understandable tendency of counsel to pursue the “safe”
course of action. Faced by appellate dicta to the effect that an inverse
liability claimant cannot recover against a public entity without the
pleading and proving of & claim actionable against a private person
under analogous circumstances,*? plaintiffs’ lawyers often have pro-

ceeded, it seems, on the erroneous ‘assumption, readily accepted by

defense counsel and thus by the court, that a showing of fault wes
indispensable to success. Appellate opinions in such cases, after trial,

briefing, argument, and decision predicated upon that assumption, do.

little to dispel the theoretical cleavage?® Only occasionally have
reported opinions explicitly noted, ordinarily without attempting to
reconcile, the interchangeability of the “fault” and “no fault"
approaches to inverse Hability.?* Even the recent Albers decision,
which at least set the record straight by revitalizing the position that
trverse liability may be imposed without tault, did not undertake a
thorough canvass of tbe law, but rather left many doctrinal ends
dangling. Uniform statutory s rds for invocation of inverse con-

California 1aw, both 23 an aid to predictability and counseling of
claimantsmduaguidetointemgent-phmingoipublk improve-
ment projects. : '

It already has been suggested above that the concept of fault as &

basis of irverse liability includes & broad range of liability-producing
mmdmnildmthat,‘inhidtvidnﬂmmnotmquiredtobe

112 See, 0., Avcher v. Los Angeles, 18 Cal. 2d 19, 24, 119 P.3d 1, 4 (1841).
Statements to this effect in Archer and other cases were characterized as
dicumﬁbmv.mmelumunty,mCﬂ.zdm,amP.zﬂ 128, 48 Cal
Rptr. 80 (1045). _ .

818 See, 4.0, Bauer v. Ventura County, 48 Cal 34 278, 289 P24 1 (1958);
YWard Concrete Co. v. Los Angeles County ¥lood Control Dist., 148 Cal. App.
ad 840, 309 P.id 540 (10573, :

174 Seq, e.g., Granone v. Loz Angeles County, 281 Cal. App. 2d 628, £2 Cal
Rptr, 34 (1085); Backley v. Reclamation BA,; 208 Cal. App. % 734, Cal
Rptr. 428 (1962).
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identified with precision, provided the operative facts ure located
within the extremes’™ If private property iz damaged by the con-
struction of a public improvement, the cases relate that “the state or
its agency must compensate the owner therelore . .. whether the
damage was intentional or the result of negligence on the part of the
governmental agency.”™* In this typicel pre-Albers statement, the
Lkind of fault becomes immaterial, but fault is assumed to be essential.
Vet the case®” cited in principal suppurt of the quoted statement is
also the chief authority relied upon in Albers to sustain Hability
without fault. Reconciliation of the seeming inconsistency, it is be-
lieved, is possible in a manner consistent with acceptable policy con-
siderations. . ' -
Each of the variant kinds of fault that are recognized as a po-
tential basis for inverse lability includes the fundamental notion that
the public entity, by adopting and implementing a plan of improve-
ment or operation, either negligently or deliberately exposed private
property to & risk of gubstantial but unnecessary lozs. Negligence in
this context often appears to be an after-the-fact explanation, couched

in familiar tort terminology, of what originally amounted to the

deliberate taking of a calculated risk*™ Foreseeable damage is not
necessarily inevitable damage. Plan or design characteristics that in-
corporate the probability of property damage under predictable cir-
cumstances may later be judicially described 83 “negligently” drawn;
yet,inthaoﬂginalphnningprmsu,theplandrdeoi‘gnwlthitpmwn'

$18 See text accompanying notes 38-43 supra. T .

mcummtv.m.mﬁnm,:acsl.zam,m.mndm. 903. .
{1950). See also Younghlood v. Los Angeles County Flood Comtrol Dist., 50
Cal. 2d 803, 364 P24 840, 15 Cal. Rptr. 004 (1861).

317 Reardon v. San Francisco, 80 Cal. 403, 8 P. 317 (1385).

n'SuSmithv.ImAudu.BﬁCd.aw.ﬁm.m&szd_m.ﬂ
(1044): “During this [six year] period the distriet had ample time .and. .
oppoﬂu:utytumnhemqm&prwm:wthemnithedivm.mm :
and for the protection of plaintitfs' property. It was simply a choice of medns
aiﬁemulvmmwmmwmmwmemmmunsm
method of controlling possible fw floods as agminst another.” {Emphasis
added). See also Lubin v. Iows City, 257 Towa 383, 391, 131 N.W.ad 7685, 170
(,lm),whmthsmnuidhufﬁmtngmnrdumﬂngphinﬂﬂnnew,
uminmuﬁm!wdamsuwaﬂmddbmntmmdw:-mmm

80 year old water “instalied six feet beneath the surfsce without a rea- -

sonable Inspection capability that “{a] city . . . so opersting knows that sven-

tuslly & bresk will oecur, water will escape and in all probability flow onto
the premises of another with resulting dsraages. . . . The risk from mch a
method of operation should be bome by the water sxpplier who is in & posi-
tionmmeldthecoﬂammthscomnmmwhommhctthem_beneﬂg ‘
cigries of thiy practice and of the resulting savings in inspection and mainte«
nance costs.” {Emphasis added). Cf. Broeder, Torts and Just. Compensation:
Some Personal Reflections, 17 HasTives L.J. 217, 224 (1988},
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{nherent risks may have been approved by responsible public officers

as being adequate and zcceptable for non-legal reasons.. ¥or example,
the damage, aithough foreseeable, may have been estimated st a low
order of probability, frequency, and magnitude, while the added cost
of incorporating minimal safeguards may have been unacceptably
high in proportion to available manpower, time and budget™ Again,
additional or supplementary work necessury to avoid or reduce the
risk, although contemplated as part of long-term projeet plans, may
have been deferred dus to more urgent priorities in the commitment of
public resources. The governmental decision ‘(whether made by de-
sign engineers, departmental administrators, budget officers, or
elected policy-makers) to proceed with the project under these condi-
tions thus may have represented a rational {and hence by definition

phnmddpoinwbikmmntwhmmbhmwmoﬂtﬁ .

meamm«ﬁnphnorddmwm. Ca
v.snu,n-cazdm.mnnuenmnw.mmm;(:u.aoﬁcm
§ 830.6; Note, Sovereign Liability for Defective or Dangerous Plan
Celifornie Government Code Ssction 330.6, 19 Hagrmmos L.J. 584. (1968), Sec-
mﬁy.tmndiﬂdﬁdwblﬁmmchm'hiwhww,u
W‘ﬂmmmuamdhmmﬂmmdhﬂm
Mmﬂﬁwnﬁnor.ﬁ%uwnmthmmdﬂumm
circurnstances. cu;amcm;m.a;mnumtmmuuma
w0, 258 P.3d 977 (1983). Thirdly, even if the condition ia a dangerous one,
nabintybmtlmpouditthepuhlteammnlhnthﬂmcr“(a)...
themoromladmth:tﬂhdtheomdiﬁmwmﬂe...[u]dm
mhodbywciulﬁmthpmbnhﬂmm:nvitrofpomiﬂm...
thtprnﬁcubmtymdcwtdhkinzMﬁuwﬂm...."nnr"tb}. _
nﬂmkmwmhetmmmm...u'ihhﬂmhtﬂemhuﬂm
mmbh'...[u]dmindby'mmomdmumthﬂme
mmitmwukgmﬁmmdwmmmmmym
mﬂﬁdpﬁuﬁﬂh&m---.ngﬂmﬁﬂnpncﬂublﬂb.mdmadmb
ing aguinst the risk of such injury.” Car. Gov'r Cons | 8384; se¢ A. Vax
Arstone, Caurownia Govemodewr Tokr Liasmrry §§ 8.29, 630 (Cal. Cont
Educ. Bared. 1084). : : T :
ms«mmum;wmammumm. Xvi-
dmcethltphmur'dedunmhﬂedtoemph:mndw:mm
0.0, Grancne v. Los Angeles County, 281 Cal. App. 34 8329, 42 Cal Rpir. 34
(IM)‘{mm).mthmbeuphimhkmpmdsotharﬂnn
negligence. meddidmtculvuhhﬂmnm.mmle,mymm#
repented ao intermediate or temporary stage of the channel improvement
mhd;theemtrm-hludukdmhruuthnmwllmw
technique (earth fll pierced by culverts) within current budget appropris-

crete hridge. On the other hand, the decision to culvert rather than bridge

o

m:y.inhethwebeauduetoneglimorimomptemeorthermme
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When the government, acting in furtherance of public objectives,
hes thus taken a caleulated risk that private property might be dam-
aged, and such damage has eventuated, a decision as to inverse labil-
ity should be preceded by a discriminating appraisal of the relevant
facts. The usual doctrinal spproach surely is consistent with this
view: "“The decisive consideration is whether the owner of the dam-
aged property if uncompensated would contribute more than his
proper share to the public underteking.”**: But whether the loss
constitutes more than a “proper” share depends upon a careful bal-
ancing of the public and private interests involved, so far as those in-
terests are identified, accepted as relevant, and exposed to factual
scrutiny. '

Assuming foreseeability of damage, the critical factors .in the .
initial stage of the balancing process relate to the practicability of
preventive measures, including possible changes in design or location,
If prevention is technically and fiscally possible, the infliction of

avoidible damage is not “necessary” to the accomplishment of the -

public purpose’® The governmental decision to proceed with the
project without incorporating the essential precautionary modifica-~
tions in the plan thus represents more than & mere determination that
effective damage prevention is not expedient. It is also & deliberate
policy decision to shift the risk of future less to private property -
owners rather than to sbsorb such risk as a part of the cost of the

. improvement paid for by the community at large.’ In effect, that

decigion treats private damage costs, anticipated or anticipatable, but
uncertain in timing or amount or both, as a deferred risk of the proj-
ect. If and when they materialize, however, the present analysis
suggests that those costs should be recognized as planred costs in-

officers. ‘The latter conclusion, if true, would merely move the risk analysis
back an additional step. Employment of engineers, designers, and managers
1o develop and execute public improvement projects of substantial sixe and
complexity entalls a calcuisted risk of human error resulting in defective
plans, An alternate analysis might emphasize the view that standards of per-
sonnel recruitment, methoda of qualifieation investigation, and levels of com-
pensation may not have been pitched &t a level ressonably celeulated fo-
exciude the risk of employing unirained, incompetent, and careless dezigners
and planners. . : _ .

- 381 Clement v. Reclamation Bd., 35 Cal 2d 028, 642, 226 P24 597, 008
(1950).

11 See House v. Los Angeles County Flood Control Dist, 25 Cel 2d 334,
392, 153 P.2d 950, 954 (1944): “In view of the organic rights to acquire, pos-
sess and protect property and to dus process and equal protection of the laws,
the principles of noniisbility and damnum absque injuria are not applicable
when in the exercise of the police power, private, personal and property rights
ars interfered with, injured or impaired in a manner or by a means, or to
an extent thet is not reasonably necessary to serve a public purpose for the
genersl wellare.”
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fiicted in the interest of fulfilling the public purpose of the Pproject,
and thus subject t0 a duty to pay 3ust compensation.™?

On.the other hang, if the foreseeable type of damage is deemed
technically impossibie or grossly impracticahle to prevent within the
limits of the fiscal capability of the public entity, the decision to pro-
ceed with the project despite the kmown danger represents an official
determination that public necessity overrides the risk of private loss.
The shifting of the risk of loss to private resources is not sought to be
supported on grounds of mere prudence or expedience but on the
view that the public welfare requires the project to move ahead
deapite impossibility of more complete loss prevention. In this situa-
tion, an additional variable affects com; tion policy. The magni-
" tude of the public necessity for the project at the particular location,
with the particular design or plan conceived for it, must be assessed
in comparison to available alternatives for accomplishing the same

underlying governmental objective with lower risk, but presumably

higher costs (Le., higher construction and/or maintensnce expense,
or diminished operational effectiveness).? Unavoldable damage of
alight or moderate degree, especially whave widely shared or offset by
. reciprocal benefits, does not always demand compensation under this
approach. Such damage may be reasonably consistent with the
normal expectations of property owners and with commuinity assump-

tions regarding equitable allocation of public improvement costs. But

relevant reliance interests ordinarily do embrace an understanding

that the stability of existing property arrangements will not be dis-

turbed arbitrarily, or in substantial degree, by governmental improve-
ments, and that project plans ordinarily will seek to follow those

eonrmoracﬁopthatwﬂlminimimeunawldahledmagemhru h

possible. %

13 See Smith v. meol«.ﬁut:az.m 2d 562, 578, 153 P.2d 69, ?8
(1044).
”iC‘f.Bldchv.BmdofContml.ﬂCalzdtﬂ,aﬁ. I44 P.2d 818, 828

(1943) {Edmonds, J.} (concurring opinion): "The fsctors to be consgidered .

in deciding an inverse condemnation claim are, on the one hand, the magni-
fude of the damage 1o the cwner of the Innd, and, on the other, the desirability
and necessity for the particular type of improvement and the danger that the
granting of compensstion will tend to retard or prevent it . . . In addition,
b-ﬂmvmmpmuﬂanmnybedenied.themmmunﬂndthntthewﬁcuhr
hnprovmtbamtunrmmb&ymmdmurmjmmﬂuumryto
achieve the public objective.” (Emphasis added).

b Lea Clement v. Reclamation Bd, 35 Cal. 24 628, 220 P.2d 807 (1980)
" (relisnce on flood protection afforded by existing levees); Podesta v. Linden
Irr. Dist., 141 Cal. App. 24 30, 206 P.2d 401 (1958) (reliance upon continuance
of drainsge channel in naturs] condition); Los Angeles County Flood Control
Dist. v. Abbot, 24 Cal. App. 2d 728, 76 P.2d 188 {1838} (reliance on accretions
of sand); Los Angeles v. Aitken, 10 Cal. App. 2d 480, 52 P.2d 685 (1935) (reli-
ance on continued water level of recreationsal lake).

J
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The importance of the project to the public health, safety and
welfare, in relation to the degree of unavoidable risk and magnitude
of probable harm to private property, thus constitutes the criterien for
estimating the reasonableness of the decision to proceed. A change in
the location of a highway, for example, may add only slightly to length
and total construction costs, yet may reduce substantially the fre-
quency or the extent of property damage reasonably to be anticipated
from interference by the highway with storm water runoif. Alter-
nately, the change might make it possible to include more adequate
drainage features in the project plans without exceeding budgetary
limits. On the other hand, the erection of a massive water storage
tank at a particular location may entail a relatively low risk of land-
slide under foresecable conditions, yet be justified by emergency con-
siderations (e.g., impending failure of other facilities), the need for
adeguate hydrostatic pressure pecularily available by storage at that

distribution lines and access roads, ‘woulld entail if a less suitable loca-
tion were selected. The calculated risk implicit in such governmental
decisions appears capable of rational judicial review, particularly if
aided by statutory standards relevant to compensation policy. The
factual slements deserving consideration, for example, do not appear
unlike those specified in preseént statutory rules governing the liability
in tort of publi¢ entities for dangerous conditions of public property.®
Although the preceding discussion has centered chiefly upon the
concept of fault s a basis of inverse liability, it seems evident that the
risk analysis here advenced also could be applied fruitfully in cases,
like Albers, in which inverse liability obtains notwithstanding un-
foresecability of injury and absence of fault. Albers may pimply
embody an implicit hypothesis that practically every governmental
decision to constriet a public improvement involves, however re-

motely, at least some unforeseeable risks that physical damage to prop- .-

erty may resuit. In the presumably rare instance where substantial
damage does in fact eventuate “directly” from the project? a.nd is

286 See note 279 supra. It is clear, however, that the canditional “plan or
design” immunity, CaL. Gov'r Cook § 830.6, withholds tort lisbility in precisely -
the saine situations in which well settled rules of inverse condemnation law
impose linbility. Compare Cabel] v. State, 87 Cal. 2d 150, 430 P.2d 34, 60 Cal.
Rptr. 478 (1967) (tort Lability. withheld) with Granone v. Los Angetes County,
231 Cal. App. 2d 039, 42 Cal. Rptr. 34 {1865) (inverse lability aifirmed).

287 Eyen though the risk may be deemned remote or even unforeseeable,
the damage that eventustes is mctionable it it resulis “directly” from the
improvement. See Albers V. Los Angeles County, 862 Cal. 2d 250, 298 P.2d 128,
42 Cal. Rptr. 89 {1985); text accompanying notes 27-35 supra. See also House
v. Los Angeles County Ficod Control Dist., 25 Cal. 2d 384, 307, 153 P.2d P50,
957 (1944) (Traynor, J.} (concurring opinion): “It is of no avail to defend-
snt that the invasion of plaintitf's property in the manner in which it hap-
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capable of more equitable absorption by the beneficiaiies of the proj-
ect (crdinarily either taxpayers or consumers of service paid for by
{ees or charges) than by the injured owner,®® abgsence of fault may

pened was not forseeable. . . . The public purpose was not the mere con-
struction of the improvement but the protection that it would afford against
floods. The dangers inherent in the improvement would cause injury only
when storms put the flood control system to & test. The injury sustained by
plaintif? was therefore not ico remote.”

208 The conclusion in Albers that the County of Los Angeles was a hetier
Joss distributor then the plaintif! property owners (the losses in question were

presumably not of a kind ordinarily covered by insurance) i unexceptional.

But many public entities have very limited fiscal resources. See Van Alstyns,
Goveramental Tort Liability: A Public Policy Prospectia, 10 U.CL.AL Rxv.
483, 485 n.7. (1963), where “the tremendous disparities in slze, populstion and

fiscal cupacity” of local public entities are pointed out It 15 evidenced by
the fact that some counties, cities, and specig) disivicts “function on onnual =

Mmudlmmmm.mmmlmmmm
have budgets aversging more than that sum per day.” See penarally [1063-
19887 CaL. Cowrnorien ANN. Rer., FINANCIAL TRARSACTIONS Sex-

ctar Drsrazcrs or CaLrronNia; J. Vg, Carzroreia Local Foeancs (1060). The _

mwwmmmmmmmm-
itles of the defendant public entitiex. - - e
' This difficuity, of course, could be minimized by development of adequate

means for funding of inverse Habilitie by even the smallest of public entities.

munhm,mtmmeﬁdmmmmmnm-
ahle at reascnable premiums, it s not-entirsly clear that adequate statutory
_ authority exists for public entities to insure against all inverse: liabilities. See

Car. Gov't Coos §§ 980-001.2, 110074 (authorizing ingurance agalnst “any

injury™). But see id. § 810.8 (defining “injury” to mean losses that would be
ummummmw;pﬂmpmnsmlmmmwmobm
wwepﬂwummmmdmmtmm'v.mmcmmuw.
34 280, 208 P.ad 126, 42 Cal Rptr. B9 (1083), comprehansive tort Hability
imrmmj'-ﬂnufeprddumﬂubhhmhmmm Exiat-
ing statutory suthority to fund judgment lisbilities with bond issuss, Car
Wrcalimmmhowm,m?bmd'mhmludom
Hability judgments, A, VAN ArsTynE, Carxroswsa Govixnooer? TonT LIAmxiry
§ 0.18 (Cal. Cont Educ. Bar ed. 1984). And although suthority for payment
uuudmmbym;nwu.cmamcaulm.e.u,hmumium
wmb.Lmeumlni.-hvmeypu—
sibly be a form of “tort” for this purpoes. Ses penereily Douglass v, Los
Anndqﬁ’&tidll&lﬁ.ﬂ?ﬁip&,ﬂﬂﬂﬂﬂ. :
: Inwhdphﬂwm_dqﬂeu_tm_hmdinltoﬂmbﬂlﬁsmnrh
provide ample flexibility for sdministering inverse lebilities of the great
majority of public entities. The statutes should, however, be clarified to
avold any doubt as to thelr appleability to inverse situations. In addition,
the “cetastrophe” llability problem should be given appropriste legislative
sttention, See Van Alstyne, A. Study Relating to Soversign Immmaity, in 5

Car. Law Revisron C . Revowts, Racosoumioarions & Srupms 308-11
(1063) (MMWW”MM‘M’};MMM .

(J
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be treated as simply an insufficient justification for shifting the un-
foreseeable loss from the project that caused it to be the equally
innocent owners. Absence of foreseeability, like the other factual
elements in the balancing process, is, in effect, merely a mitigating but
not necessarily exonerating circumstance.

The rigk analysis here advanced, it is subimitted, reconciles most
of the seemingly inconsistent judicial pronouncements as to the need
for fault sz 2 basis of inverse Lability. Consistent with the intent of
the framers of the jusi compensation clause tv protect property in-
terests against even the best intentionad exercises of public power 3
it avoids as weil a fruitless search for the somewhat artificial moral
elements inherent in the tort concepts of negligence and intentional
wrongs. It assumes that in the generality of cases, the governmental
entity with its superior regources is in a bettar position to evaluate
the nature and extent of the risks of public improvements than are
potentially affected property owners, and ordinarily is the more cap-
able locus of responsibility for striking the best bargain between ef-
ficiency and cost {including inverse liability costs} in the planning of
such improvements.*® Reduetion in total social costs of public im-
provements may alsoc be promoted by this approach, since poalitical
pregsure generated by concern for inverse liability costs imposed upon
taxpayers may be expected to produce both a reduction in the number
of rigk-prone projects undertaken and an increase in the use of in-
jury-preventing plans and technigues

It may be objected, of course, that the risk analysis approach as-
sumes the competence of judges and juries to sit in review upon basic
governmental policy decisions involving a high degree of discretion
and judgment--a competence explicitly denfed by prevailing legisla-
tion dealing with governmental liability in tort.®* However meri-

Municipal Lisbility in Tort—Propoged Statutory Reform, 20 ABAJ 147, 751-
82 {1634) (pruposal for state “backup” insurance to supplement insurance
efforts of small loecal entities). The development of an equitable plan of
stata-funded "backup” insurance presupposes the availability of appropriate
and fair teste of local tiscal effort to fund such protection more directly. Buch
tests appesr to be available. See 1.5, Apvisory CodM'N 0N INTERGOVERN-
MENTAL RELATIONS, Mrasumes or StaTe ANd Locar Frscar CapaciTy AND
Errorr (1982).

159 See Van Alstyne, Statutory Modification of Inverse Condemnation:
The Scope of Legislative Ppwer, 13 Sran. 1. Rxv. 127, T71-76 (1867), for &
review of the constitutional convention proceedings which led to adoption of
the “or damaged” clause in gection 14 of article ! of the California Constitution.

298 Y. Calabresi, The Decision Jor Accidents; an Approach to Nonfault
Atlocation of Costs, 78 Hanv, L. Rev, 713 (1965). ’

1 See genevoily 2 F. Hargekn & F, James, Tew Law or Torrs § 11.4 (1056);
Calabresi, Some Thoughts on Risk Distribution and the Law of Torts, 10 YaLx
L.J. 490, 500-17 (1981). :

292 See Car, Gov'r Coor §§ B20.2, B30.6; A. VAN ALSTYNE, CALIFGEANIA
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torious the objection may be in considering statutory tort policy,3® it
fails in the face of settled constitutional policy regarding eminent do-
main. The cases are legion that approve inverse condemnation li-
abilities grounded precisely upon determinations of judges or juries
that the consequences of carefully considered discretionary decisions

of public officials, including decisions relating to the plan or design of

publle improvements, amounted to & “taking” or a “damaging” of pri-
vate property for public use®® To deny adjudicability in such cases
would effectively remove from the purview of the just compensation
clause those very situations in which compensation was clearly in-
tended to be available for the protection of property owners.®® In
any event, the risk analysiz approach does not interfere directly with
official power or discretion to plan or undertake public projects; it
merely determines when resulting private losses must be absorbed as
part of the cost of such projects.

Certainty and predictability also would be improved signiﬁcantly
by the enactment of general legislative standards for the determina-

tion of inverse liability. The “risk theory” of inverse liability, here

suggested, provides a possible approach to uniform guidelines that
would eliminate arbitrary distinetions based on fault, absence of fault,
and varieties of fault. Moreover, since it seems likely that the prac-

tical impact of the Albers decision will be more frequent imposition of

inverse liability without fault, ™ it is nateworthy that the American

" Govemwnaxwy Torr Liaaakrry §f 5.51-.587 (Cal, Cont. Educ. Bar ed. lﬂl). See
alzo Calitornia Law Revizion Commisslan, Recommendation Relating of Sov-
. ereign Immunity, in 4 Car. Law Revimon Comm', Herorts, Rncm
rona & StTumizs 307, 810 (198%).

" 33 See Gregolre v. Biddle, 177 ¥.2d4 579 (34 Cir. mn) Ne Casek v. Los
Angeles, 253 Cal. App. 2d 131, 48 Cal. Rptr. 204 {1985). Bui see Yan Alstyne,
Governmantal Tort Liability: A Publie Paliep Prozpectus, 10 U.CL.A L Rev,
468, 473-01 (1883).

%4 There are two leading Califorols decisions. Bauer v. Ventura County,
45 Cal 24 276, 285 P.2d 1 (1983); House v. Lm.&ngeie:CnuntyFloodControl
Dist,, 25 Cal 23 384, 153 P.2d 950 (1944).

Cases in other states sre discussed in Mandelker, Inverse Condemnation: -

The Constitutional Limits of Public Responsibility, 1988 Wis. L. Rxv. 3.
Imposition of inverse liability upon public entitics for defectively deaigned
public structures la consistent with the trend In private tort law toward

imposition of Yability upen architects and engineers for defective plens, See

Comment, Architect Tort Liability is Preparation of Plans and Specifications,
55 Cavrr. L. Bxv. 1361 {1067).

15 Sse Van Alstyns, Stotwiory Modification of Inverse Condemnation:
The Scops of Legislative Power, 18 Stan. L. Rev. 127 (1067).

I See text sccompanying notes 9-33 supra. Despite the implications o!
tha Aibers decision, however, subsequent inverse litigation has continued to
revolve principally around the condept of fault. See, 0.9, Sutfin v. State, 281
' AC.A. 39, 87 Cal. Rptr. 505 (1968) (flooding caused by hi;hway improvement
and related flood control works).

L

L
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Law Institute has under consideration a proposal to restate the law of
striet tort liability for abnormelly dangerous activities by reference to
factors not unlike those suggesied as appropriate to the “risk theory.”
Determination whether an activity is “abnormally dangerous,” for ex-
ample, would be determined as & matter of law (i.e,, not as a jury ques-
ticn) by considering such factors as the degree of risk, gravity of po-
tential harm, avaflability of methods lor avoiding the risk, extent of
cemmon participation in the activity, appropriateness to the localify,
and social and economic importante to the community of the activ-
ity.®" Limitations upon strict lisbility in tort have been recom-
mended aiso where the damage was caused by ihe intervention of an
unforeseeable force of nature (ie., “act of God”),™ where the plain-

tiff assumed the risk?*® snd where the injury was due to the abnor- .
_ mally sensitive nature of the plaintiff's activities5®

A somewhat similar approach is suggested as well by the prevail-
ing Interpretation of those Massachusetts statutes authorizing com-
pensation for “injury . . . caused to . . . Teal estate” by state highway
work 3 Progéeding from the premise that statutory authority for
construction of highways contemplates the use of reasonsble care, the
Massachusetts courts have concluded that statutory compensation is
available only when the claimed damage was a “necessary” or "in-
evitable” result of the work when performed in & reasonably proper

manner.® To recover, the claimant must show that the dnm:ga was

_ 281 Bgararement (Smcown} or Towrs § 520, ot B8 (Tent. Draft No. 10,
1964): “In determining whether an activity is sbnormally dangerius, the -
following factors are to be considered: (a) Whethier the activity involves »
high degree of risk of some harm to the person, Isnd or chatteéls of others;
(b} whether the gravity of the harm which may result from it is likely tc
be great; (c) whether the risk cannot be eliminated by the exescise of res-
sonable care; {d) whether the activity ‘is not » matter of common usage;:
(e) whether the activity is inappropriate to the place where it is carried on; -
and {D the value of the activity of the community.” - See cléo id. § 52L -
stating that there should be no striet liability for abmormally dangerons
activities required or authorized by law; Hability should be governed by the
stendard of reasonable care appropriate to guch activity. : _

298 1. § 522(w), at 83 (minority proposal by Reporter, W. Prosser, and
three Advisors). . o ‘ :

200 Jd, § 523, et 86. See also id. § 524, at 81 {contributory negligence).

300 Id, § 5244, &t 83. o :

301 Mass, Gxw. Laws Anw, ch 81, § 7 (1884}, Ses, eg, Tnited States
Gypsum Co. v. Mystic River Bridge Auth, 329 Mass. 130, 106 NE2d 877
(1952). Although Massachusetts is & “taking” state, it hes enacted an exten-
sive pattern of legistation providing for payment of compensation for demage -

‘infticted by governmental programs. For citations of Massachusetts coses, see

generally 2 P. Nicporrs, EMINENT DoMAIN § 6.42-43, at 464-86 (rev. 3d ed

1863),
202 The development of the Massachusetty doctrine is reviewed fully in

Boston Edison Co. v. Campanelia & Cardi Constr. Co., 272 F.2d 43¢ {1st Cir.
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either (a) unavoidable by exercise of due care, or (b) economically
impracticable to avoid in fact even if technically avoidable.® This
dual approach thus imposes inverse (statutory} liability where the
plan, design, or method of construction of the pubiic improvement
incorporates a deliberately accepted risk of private property injury,
but relegates to tort litigation any injuries caused by mere negligence
in carrying out the public entity’s program 2

B. De-emphasis of Private Law Analogies

The existing judicial gloss on the just compensation clause is, to a
considerable degree, a reflection of legal concepts derived from the
private law of property and torts, The analogues, however, are un-
evenly drawn, sometimes disregarded, and occasionally confused.
There is no compelling reason why rules of law designed to adjust
jural relationships between private persons necessarily should control
the rights and duties prevailing between government and its citi-
Zenry.»e Indeed, the definition of the eonstitutional tem “property”

1958). Thhaunmnydmﬂumnurdonv Snnl‘nnckuo.ﬁlcn.ﬂl.'

6 P. 317 (1885).

maummc»vcmummtmdicmco.,mrmm )

(1st Cir.- 1989); Murray Realty, Inc, v. Berke Moore Co., 342 Mass. 639, 175
N.E2d 388 (1981). See also Webster Thomas Co. v. Commonwealth, 338 Mas.
130, 143 N.E.2d 218 (1857). Economic considerations are deemed relevant to
& determination of the practicability of damage avoidance. “In determining

whether the datnage was inavitable, thé test is not whether the method was

abhsolutely necessiry, but whether in choosing another method so as to avodd
damage ‘the sxpense would be so disproportionate to the end to be yeached
as to' make [the other method) from a business and common sense point of
view impracticable” Murray Realty, Inc. v. Berke Moore Co., supra at 092,
175 N.E2d at 308. In this ¢aze, the use of explosives for demolition work had
been disapproved by the state as too risky, and the *pin and festher” method
{drilling a series of hole snd driving wedges to break paving) ss too expen-
sive and time-consuming Adoption of the steel-ball-and-crane technique

was found to be a reasonable decision and, absent negligence in the actual use

of this technique, was thus a baxis for statutory Hability for “necessary” dam-
age that requlted. In Boston Edison Co. v. Campanella &k Cardl Conste. Co,

supra, the twisting of the plaintiff'a foundation as & result of dumping heavy

41l on unstsble soil on an adjoining public improvement site waz held to be
mm-.mmmunodmmppmam;tmmumum-

- nigues were practicable.

84 Ses, £.p., Mwrray Realty, Inc. v, Berke Moore Co., 343 Mass. 889, 175
N.E3d 386 (1981) {negligent use of steel ball for demolition work); Halbrook
v, Massachusetts Turnpike Auth,, 338 Mass. 118, 154 NX2d 005 {1958) (flood

damage due to negligently coustructed embt.ntment that interfered with-

drainage).
'“Cfﬁlbmvlm.\nnluﬂoumy.ﬂmzdmsﬂﬂl’zdnﬂ 42 Cal,
Rptr. 80 (10685). But see Sutfin v. State, 281 ACA 39, 87 Cal, Rptr. 865
(1988} : Burrows v. State, 280 A.C.A, 20, 88 Cal. Rptr. 808 (1908). See alsc
uuhmuv Highway Dep't, 104 S.C. 33, § SE3d 852 (IMO) whmthem

L

—
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—a term that merely connotes the aggregate of legal interests to
which courts will accord protection®™—often ig different, when dam-
age has resulted from governmental conduct, from its definition when
comparahle private action caused the injury. For example, the “police
power” may immunize government from liability where private per-
sons would be held responsible;*” conversely, public entities may be
required to pay compensation for harms which privete persons may -
inflict with impunity.*® Yet, in other situations (notably the water -
damage cases) private law principles are invoked without hwtntion a

- suitable resolving formulae for inverse linbility claims.

The present uneasy marriage between private law and inverse
condemhation has rnone of the indicla of & coraprehensively planned or -
carefully developed program of legal colabitation. Its current status
may perhaps best be understood as the product of an episodic judielidl
process that often regards factual similarity as more important than
doctrinal consistency. In this process, the doctrinal treatinent invoked
in flocoding cases tends to heget like handling of other flooding cases,
in seepage eases of other seepage cases, and in pollution cases of other -
pollution cases; cross-breeding between these genealogical lines is rel-
atively rare. ‘The interchangeability of private and public precedents
has, of coutse; some superficially deceptive virtues, including com-
sistency and. predictability. These apparent advantages, however, -
are obtained at the risk that significant differences between the in-
terests represented by governmental functions and like private func-

tions may -be overlnoked md the ‘:pp‘lication o'f legal rules conse-

quently distorted.

The water damnge ciéses provide & ugeful 111ustraticn of the point.
The “‘common enemy” rule, which California decigions invoke to ab-
solve riparian owners from ligbility for damage caused by reasonable
flood protection improvements, ‘may arguably possess merit as ap-
plied to individual proprietors. In the interest of promoting useful
land development through indiyidua! initiative, the law should not
discourage private efforts to-take protective action againat the emer-
gency of mmcing ficed: watcru even though other owners who act

wal held lizhle ror Nooding’ dut to the- obstruction of surfzce waters even
though, under private water lnw rules, a private parson would not be liable:
inverse liability for the "hkm(’ of private property was held {0 be unfettered
by rules of common law.

304 See 2 P. Nmuou,EummrDamiﬁl at 43 (rev. 3d ed. 1943).

307 See text accompanying notes 58-78 supra. See also Van Alstyne,
Statutory Modification of Inverse Condemnation: Deliberately Inflicted In-
jury or Destruction, 20 Sran, L. Rev, 817 (1968),

0% See text accompanying notes 835 supra. :

20k See, .0, Sutfin v. State, 281 A.CA. 38, 87 Cll Rptr 805 {(1068)
{stream water diversion}; Burrows v. Stlta. 260 A.C.A. 29, 48 Cal. Rpir. BSB
(1968) (suriace water divordon}
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less dﬂisently or are unahle to command the resources to protect

themselves may sustain losses as a result.®* Indeed, during the early .

development of the State, prior to the proliferation of governmental
agencies explicitly charged with flood control duties, the owner's
privilege to construct protective works was perhaps indispensable to
the safeguarding of valuable agricultural lands from. destruction.®
Moreover, potential damage resulting from the mldertakinga of indi-
viduals in this regard is not likely to be extensive or severe. .

The rationale of the “common enemy” rule, however, is of dubious
validity when considered in the context of governmentally adminis-~
tered flood control projects devéloped for the collective protection of
entire regions. T'hewﬁono!rmumuinwlwdinmtﬂood

control distriet developments, as well as the comprehensive nature of -

. such schemes, imports a guantura jump in damage potential. - For

example, a major project. may well entail massive outlays of public

funds over an extended period of years for the constraction of.an
area-wide network of interrslated check dams, caich basins, siream

bed improvements, draingage channels, levees, and storm. sewers, all -
programmed for completion in a logical arder dictated primarily by
engineering congiderations. The realities of public finance may,.at

theumeﬂm raquiretheeuttobndiﬁbutaﬂwerlsuhsunﬁal

'“Sﬂmhll‘-llm : |
s s«m&bdelvmummnbv mmc:mt: mc“-

Dist, No. 1500, 174 Cal 622, 163 P. 1024 (1017). Local flood control organish-
tions, untll recent years, consisted principally of relatively small dralnage,

laves, or fiood control districts crested pursuant to general emabling statutes.

E.g, CaL. Wartze Copx Arr. §§ 6-1 to -20 (1968) {(eorresponds to Protection -

District Act of 1895, Cal. Stats. 1895, ch. 201, §§ 1-29); CaL. Wares Coss Arw.
§ 9-1 to -25 (1088) (corresponds to Levee District Act of 1003, Cal Stats.
1905, ch. 310, §§ 1-18}. A few food conirol districts of more sweeping geo-

e

Coor Arr. §§ 34-1 to -23 {1068) (Orangs County); Car. Wamm Cobz Arr.
*lﬂ-lhdl(lﬂn {American River Basin). Howaver, the modern trend
to estahlishmmmt of such districts in a majority of the counties of Califernia
by carefully tailored specizl laws begun in 1930 with tha creation of the San
Bernardine County ¥lood Conitrol Act. Car. Waren Conz Arr. §§f 43-1 to -28
(1968) (corresponds to Cil. Stats, 1989, ch. 78, }§ 1-28). In the 30 years since
then, some 35 major flood contral districts have been created by speclal act,
See CaL. Warea Conx Arr. 3§ 48-108 (1962). The validity of such specially
created districts, despite the constitutionsl prohibition sgeinst local and spe-
cial legistation, has been affirmed repestedly. Ses Ametican River Flood
Control Dist. v. Sweet, 214 Cal 778, 7 P.2d 1030 {1932).

scope had been established by specisl legisiation befors 1939, Car.
Warse Coox Are. 5§ 28-1 to -28 (1988) {(Los Angsles County); Car. Watem

-

e

S
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time span, either in the form of accumulations of proceeds from
periodic tax levies for capital outlay purposas or through one or more
bond issues. :

Piecemeal construction, aften an inescapabie feature of such ma-
Jor flood control projects, creates the possibility of interitn damage to
some lands left exposed to flood waters while others are within the
protection of newly erected works.®? Indeed, the partially completed
works, by preventing escape of waters that previously were uncon-
trolled, actually may increase the volume and velocity of flooding
with its atiendant damage to the unprotected lands, often to such a
degree that private action to repel the onslaught is completely im-
practicable.®® The prevailing private law doctrine embodied in the
“common enemy” rule, however, imposes no duty upon the public
entity to provide complete protection against flood waters: like pri-
vate riparians, the entity is its own judge of how extensively it will
proceed with its improvements, Increased or even ruinous damage
incurred by the temporarily unprotected owners, due to the inability
of the improvements o provide adequate protection to all, therefore,
Is not & basis of inverse Hability,*'* The constitutional promise of just
compensation for property damage for public use thus yields to the
overriding supremacy of an anomalous rule of private law., o

112 See, 4.9, Gray v. Reclamation Dist. No. 1500, 174 Cal, 822, 163 P. 1024
{1817},

113 See Beckley v. Reclamation Bd., 205 Cal. App. 2d 734, 23 Cal. Rptr. 428
(1862) ; Comment, California Mood Control Projects and the Common Enemy
Doctrine, 3 Stan. L. Rxv. 381 (1951). A collateral problem, to which little or
no attention bas been given in the case law, is the guestion of notice; The
physical activity of one farmer in putting aup protective levees might well give
adequate notice to hiz fmumediate neighbors of the need for similar geli-help
to repel the “commen enemy”; but it seems unrealistic to expect that jower
landowners will necessarily realize that upstream flood control improvements
being instatled by a large public district, possibly many miies distant, will
augmen? the volume, velocity, and intensity of downstream flow to a degres
that warrants additional protective barriers. To the extent that the “common
enemy” rule assumes that the resulting downstream flood damage is the result
of the injured owner's failure to take self-protective measures, despite absence
of notice of the need to da so, it tends to function ar & rule of strict liability
cperating in reverse. Cf Archer v. Los Angeles, 1f Cal 2d 19, 118 P23 1
(1641); San Gabriel Valley Country Club v. Los Angeles County, 182 Cal. 392,
188 P. 854 (1520). The mnalogous problem of allocating responsikility for
protection against losz of lateral support due to normal excavations for
improvement purposes has been resolved by statutory provision for the giving
of “reasonsble notice” by the improver as a condition of non-liskility. Cav.
Cwv. Cobr § 832; see note 134 supra, )

U Gray v. Reclamation Dist. No. 1500, 174 Cal. 822, 163 P. 1024 (1917).
See alen United Statex v. Sponenbarger, 308 1.5, 258 (1830) ; Kambish v.
Santa Clara Valley Water Conser. Dist., 185 Cal. App. 2d 107, 8 Cal. Rptr. 215
{1880); Weck v. Los Angeles Couniy Flood Control Dist., 80 Cal. Agpp. 2d 182,
181 P.2d 935 {19347}, :
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Asgsimilation of private concepts if¥ inverse condemnation law
also may produce governmentai liability in circumstances-of dubious
justification, This result, in part, can be explained by the blurred
definitional lines which distinguish the various categories of factual
circumstances (e.g., “surface water,” “stream water,” flood water) to
which disparate legal treatment is accorded under private law rules.bs
But it is also a conseguence of the failure of the private law rules to
accord appropriste weight to the special interests that attend the
activities of governmentai agencies. For example, it is arguable that
strict lability for damage resulting from the diversion of water flow-
ing in a natural watercourse may be reasonably sensible as applied to
adjoining riparian owners; a contrary view would expose settied re-
liance interests to the threat of repeated and diverse private inter-
ferences that could discourage natural resource development. Stream

diversions, however, may be integral features of coordinated flood

control, water conservation, land reclamation, or agricultural irriga-
tion projects underteken on a large scale by public entities organized
for that very purpose.*? Where this is so, the community may suffer
more by general fiscal deterrents resulting from indiseriminately im-
posed strict liabilitles than by specifically limited liabilites deter-
mined by the reasonableness of the risk assumptions underlying each
diversion. o ' '
‘Liability in water damage cases, it is submitted, should not be
reached by mechanical application-of private law formulas. Instead,
it should be based upon a conscientious appraisal of the overall public
purposes being served, the degree to which the loss is offset by re-
ciprocal benefits, the availability to the public entity of feasible pre-
ventive measures or of adequate alternatives with lower risk poten-

tial, the severity of damege in relation to risk-bearing capabilities, the -

extent to which damage of the kind sustained is generaily regarded as
a normal risk of land ownership, the degree to which like damage is
distributed at large over the beneficiaries of the project or is peculiar
to the claimant, and other factors which in particular cases may be
relevant to a rational comparison of interests.™?

116 See text gocompanying notes 125-30, 149-50, 155-58 supre.
316 Spe, £.g., Clement v. Reclamation Bd, 35 Cal. 24 628, 320 P.2d ap
(1940) ; Rudel v. Los Angeles County, 118 Cal. 281, 30 P. 400 (1897).

317 Although most of the California decisions have tended to exemplily & -

somewhat mechanica! application of doctrinal precepts, e.p., Caliens v. Orange
County, 126 Cal App. 2d 285, 278 P.2d 888 (18b4), some notable exceptions
can be found. E.g., Dunbar v, Humboldt Bay Mun. Water Dist., 254 Cal. App.
2d 480, 62 Cel. Rptr, 358 (1907) (damage issues) ; Beckley v. Reclamation Bd.,
208 Cal. App. 20 734, 23 Cal. Rptr. 426 (1962) (llability issues); Smith v. Los
Angeles, 68 Cal. App. 24 342, 153 P.2d 89 (1044) {llability izsues). Instruc-
tive examples of explicit balancing of interests are also found in United States
v. Gerlach Live Stock Ce., 338 11.S. 725 (1850} (femsability of equitable cost

(L
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Recent California Supreme Court decisions indicate that a balane-
ing approach along these lines henceforth will be taken in cases in-
volving loss of stream water supply and claims of damage resulting
from interference with surface water®* But it is far from certain
whether, absent legislative standards, the balencing process In such
cages would take inic account sil the peculiar factors appropriate to
governmental, but irrelevant to private, nonliability. Similarly, it is
arguable that prevailing private law rules governing liability for dam-
age due to concussion and explosion may be unrealistically severe as
applied in an inverse candemnation: context.*®

Conversely, growing national cogcern over problems of eaviron-
mental pollution® necessarily is focused on the continuing expansion
of governmental functions capable of contributing to pollution prob-
lems (e.g., sewage collection and treatment, gerbage end rubbish col-
fection)® Accordingly, a statutory rule of strict inverse liability
arguably may be regarded as a desirable incentive to the development
of intragovernmental anti-pollution- programs supported by wide-
spread cost distribution. This certainly would be preferable to an un-
founded adherence to somewhat ambiguous legal concepis developed
in comparable private htigation,“’ '

distribution deemed relevant to eompmnbiﬂty for loss of riparian righu due
to seasonel overflowing of agricultural jands); United Stetes v. Willow River
Power Co,, 324 US. 490 (1545} (appraiss! of competing private and public
interesta deemsd relevant to eompmltb:lity for losz of head due to increase
in water level).

3% See Joslin v. Marin th Wata' Dist,, 61' Cal. 2d 182, 428 P24 889, 80 -
Cal. Hptr. 377 (1887) (stream water); Keys v. Romley, 84 Cal. 24 396, 412
P.2d 529, 50 Cal. Rptr. 278 (1968) (surfsce water); Burrows v. State, 60
ACA 20, 88 Cal. Rptr. 888 (1858). :

$19 See text accompanying notes 207-300 supra,

230 See, 0.9, Water Quality Act 33 U1.5.C. § 488 (Supp. I, 1985); Water
Pollution Contral Aet, 33 U.S.C. | 488a (Supp. II, 1968); Clean Air Act, 42
US.C. § 1857 (1884); 1 Fxn. Warsm Porrurion Cowreor Avm'N, Trx Cost or
CLEAN WarTeR: Summary ReporT passiz (1983); U.S. Dert. oF Acmic, A Pmcs
10 Live: THE YEARBOOR OF ASRICULTVRE B3-132 (1983).

331 Tt has been estimated authoritatively that “municipal waste treatment
plant and interceptor sewer construction costs to attain federsl water quality
standards in the Hve-year period, FY 1960-73, will require the expenditure of
$5.0 billion,* excluding Jand costs: 1 Fxp. Warin PoLLurioN ConteOL ADM'R,
Ter Cost or CLEAN Waims: SuMmMAry Reront 10 (1888). See alro Bryan,
Water Supply and Pollution Conirol Alpecu of Urbammtion 30 Law &
Coxtemy. Proe. 176, 188-82 {1583).

522 See text accompanying notes 208-23 suprac. Bul see NJ Rev. Stat.
§ 40:63-12% (1987): “The owner of any land adjecent to any plant, works or
station for the treatment, disposal or rendering of sewage . . . who shall sus-
tain any direct injury by reason of ihe negligence or lack of reasonadble care
of the contracting municipalities . . . in the establishment and maintenance
of any such piant, works, or stetion, may maintain an action at law . . . for
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The law of inverse condemnation Hability for loss of soil stability
and deprivation of lateral support, as already noted, is also in need of
clarification by legisiation.® Here again, because of the vast volume
of construction work undertaken by governmental agencies with
potential damage-producing characteristics, a rational approach—al-
ready adopted, for example, in several states, including Connec-
ticut ™ Massachusetts,?* Pennsylvania ™ and Wisconsin®*—might
well substitute a statutory rule of strict inverse lability in place of
rules developed for private controversies and predicated upon feult.?®
In connection with damage claims srising from drifting chemical
sprays used in governmental pest abatement work, where current
statutory provisions appear to impose a large measure of strict la-
bility,* legislation again would be helpful to clarify applicability of
the relevant provisions to public entities.

the recovery of sll damages sustained by him by reason of such injury.”
. {Emphasis added). Since the concept of “nuisance” appesrs to be the prin-
cipal doctrinal basia for tort Lability (and possibly for averse liability) in
mﬂuﬂmcmthmhumdﬁwhﬂﬂnﬂnchﬂﬂuﬁmo!memtd
pmmmmmwummmmmcmmu 1063,
Note 210 and accompanying text supra. : , ,

133 Sey text accompanying notes 173-84 supre.

24 Conn, GuN. STaT. REv. § 13a-82 (1068).

314 Mass, Gax, Laws ch. B1, § 7 (1064),

s Pp. Syar, tit. 26, § 1-612 (Supp. 1968).

33T Wi Srav. § 8047 (1957).

338 To some extent, of course, & formn of strict inverse Lability is already
requived in some csves by the decision in Albers v. Los Angelss County, 62
Cal. 2d 250, 308 P.2d 130, 42 Cal. Hptr. 88 (1968). The full implicstions of
this decision, however, remain to be worked out. Cf. Sutfin v. State, 201
A.C.A. 39, 67 Cal. Rptr. 865 (1068) (dictum) (opinion quotes extensively
from pre-Aibers opinions). )

3% Ses note 248 supra . s

214 For example, the legisiature in Cai. Acwec. Cope §8 14063, 14093, has
explicitly authorized governmental agencies to use cerfain dangerous chem-
icals In pest control operations, while the use of 24-D and cther injurious
herbicides in accordance with administrative regulations is suthorized (ap-
parently, but not explicitly, applicable to public entities) by a differeat sec-
tion. ' Id, § 14033. Use of these chemicals may, of course, resuit in damage to
private property. See Comment, Crop Dusting: Two Theories of Lisbility?,
10 Hastvos L.J. 476 {1968). Legislative recognition of this risk Is kmplicit
inpmvilimdednﬂnsmttuthoﬁudmdhwﬂﬂmo!puﬁciduwﬂlm
relieve “any person™ from lability for damage to others caused by such use,
Car. Acwrc. Cone 3§ 14003, 14024. PFurthermore, in the interest of preventing
impmpermdhlrmrulmethodsimmbdnlemhyed.theleﬁshtunhu
deiegated extensive authority to the director of agriculture to promulgate
regulations, including a permit procsdure, to govern the actual use of inluricus
agricuftura] chemicals. Id. §§ 14005-11, 14033. All users are under a manda~
tory duty to prevent substantial drift of economic poisons employed in the
course of pest control operations and to conform to applicable regulations.
Id. §% 12072, 14011, 14032, 14063, :
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- Legislative development of uniform inverse lability guidelines
which avoid reliance upon established private legal rules would im-
prove predictability and rationality of decision-making. Statutory
criteria alzo would tend to clarify the factors of risk exposure to be
considered by responsible public officials, and might well produce
systematic improvements in preventive procedures associated with the ..
planning and engineering of public improvements.

A collaters] advantage might be the identification of situaticns,
elucidated in the process of formulating appropriate criteria of public
Hahility, in which reciprocal private liabilities may also appear warthy
of legislative treatment. For example, a review of water damage prob-
lems in Wisconsin led in 1963 io an abrogation of formerly inflexible
Tules and the substitution of s new statutory duty, imposed corvel-
atively upon both public entities and private perscns, requiring the

1t seems probable that the courts would hold governmental agencies sub-
ject to the cited statutory provisions. Ficurnoy v. State, 37 Cal 24 487, 370
P.24 331, 20 Csl. Rpir. 627 (3962} (general statutory language held applicablé
to public entities absent legialative intent to contrary). Howaver, thiz con-
clusion is open o some doubt. Express reference to public agencies in cer-
tain code sections, CaL. Acmic. Copx §§ 14063, 14093, suggests the intended non-
applicability of others in which no such refereace is included. On the other
hand, the code expressly makes the sections dealing with “Injurious Materisis,”

id. § 14001-98, inapplicable to public entities while enguged in research -

projects. Id. § 14002 This impliedly indicates that it does apply in non-
ressarch situations. Lagislation clarifying applicability would, it is submitted,
be helpful. o , _
Assuming applicability of the code provisions, the scope of governmental
tort lisbility resulting from violations is not entirely clear. " In soine instances,
such viclations, for example, the use of a method of chemnical pest conirol -
which caused substantial drift i viclation of section 12072 wold presumably
constitute a basle for entity liability for bréach of a mandatory duty. . Cax.
Gov'r Coox § 8156, In some instances, however, it may be questionuble
whether suth property dumage resulted from actionable negligence in apply-
ing the chemicals or from the immune discretionary determination to apply
them under circumstances in which drift, and resultant damage, was inevitable.
CaL. Gov'r Copx 4§ B20.2, 855.4; A. Van Arsrynk, CALIFORNIA GOVERNMEINTAL
Toxr Liasrary 639 & n4 (Cal Cont. Educ. Bar ed 1984). If no negligence
is found or the discreilonary tort immunity obtains, the question remains
whether lability could be predicated upon inverse condemnation or nutsance
theorles. Se# Bright v. East Side Mosquito Abatement Dist., 168 Cal. App.
24 7, 335 P.2d 537 (1968) (nuisance theory). On the need for legislstive
treatment of the scope of nuissnce lability of publie entities, in conjunction
with inverse condemnation, see notes 163, 208-223 and accompanying text

" supre. ¥inally, it is not clear whether the special “report of loss" procedures,

which may affect the mjured perty's ability to egtabligh the extent of hia
damages from chemical drift, Car. Acxic. Copr §¥ 1178185, are applicable to
governmental operations or are limited to private commercial pest coptrol ac-
tivities, Clarification of these doubtful aress by legislation would also be
helpiul. ’
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use of “sound engineering practices” in the construction of improve-
ments so that “unreasonable” impediments to flow of surface water
and stream water would be eliminated.®! Californiz statutes, how-
ever, have taken precisely the opposite stance: private landowners
are denied the full benefit of private law Tules according upper own-
ers & privilege to discharge surface waters upon lower lying lands, as

well as the “common enemy” privilege to repel flood waters, where

damage to or flooding of state or county highways results®* As
standards are developed for the inverse liability of governmental en-
tities injuring private property, consideration also should be given to
the possible justification if any, for retention of inconsistent stand-

ast Wi, Srar. § 88.87 (Supp. 1967). In this measurc, the Wisconsin
leglaleture explicitly recognizes that some diversions snd changes in both
volume end direction of flow of surface and stream waters are the inevitable
sonsequences of the improvement of property by public and private proprie-
tors. Accordingly, in the interest o eliminating discouragements fo the
physical development of land, and to promote responsible drainage engineering
to reduce unnecessary water damage, a matutory tést of “reasonableneas” was
substituted for the less flaxible and more mechanical eriterin recognlzed

under prior law. See Note, Highways-2ood Domage—Froposed Modification .

of Common Enemy Docirine, 1063 Win. L. Rwv. 648, Other states have taken
varying approaches. In North Dakots highway éonstruciion is yequired to
be “so desigined us to permit the waters . . . to drain inio coulees, rivers, and
Iakes according to the surface and terrain . . . in accordance with scientific
highway construction and engineering so as to avold the waters flowing into
and accumulsting in the ditches to vverfiow adjacent and adjoining lands”
ND. Cewr. Coox § 24-03-08 (1980). Also when a highway hay been con-
structed over & watercourse into which surfate waters from farmlsnds flow
mddhchurge.themumummmm on petition, “shisll determine
as nearly as practionble the maximum quantity of water, in tarms of second
mwmmmmammumwmmﬁ;"mawm
the responaible authority is required to instell a culvert or bridge of sutficient
uptdiwtopﬂmit.“mchmiﬂmumqunﬂtydumhﬂwh&lrmdmm-
peded through the culvert or under such bridge” Id. § 24-03-08 (1960). In
Ohio, an administrative procedure exists for adjusting cluims for private dam-
sge remulting from the overflow or leakage of a public reservoir, canst or
dam, or the insufficiency of & public culvert. As appointed board of com-
mhﬂonuniprsquiredmawud“mehdamuunthqmydumjuzf'ml
finding that the fnjury resulted from “defective construction of any part of
the public work which might have besn avvided by the use of ordinary skill
or care, or resulted fromn the want of proper care on the part of the officers
or ‘agents of the state In mainisining or repairing” the. iriprovement. Oxio
Rav. Cops Aww. §§ 129.39-.42 (Puge 1953). :

312 Caz, Stezxys & H'wars Cook I 725, 1487, 1488; People ex rel. Dep't of
Pub. Works v. Lindakog, 165 Csl. App. 24 582, 18 Cal. Rptr. 68 (1981}); ¢f. Coluss
County v. Strain, 215 Cal. App. 24 472, 30 Cal Rptr. 4158 (1983) (sustaining
validity of county ordinance requiring permit for land leveling or excavation
work that changes drainage pattern, even though such work may be privi-
leged under common law rules governing water damage). BHut see Feople v.
Stowell, 1390 Cal. App. 2d 718, 284 P.2d 474 (1958).

()
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ards such as these governing the liability of private persons for dam-
age to public property.

Complete displacement of existing private rules may not be es-
sential to an effective legislzetive program; indeed, in certain respects
thogse rules' may be worthy of retention®® Improvement slso could
take the form of statutory presumptions tied io existing liability eri-
terie. This is essentizlly the approach now taken in private litigation
involving interferences with surface wsier drainage. Where both
parties are shown to have acted reasonsbly in disposing of and pro-
tecting against surface waters, lebility ordinsrily falls upon the upper
owner who altered the drainage pattern unless he can establish that
the social and economic utility of his conduet outweighs the detriment
sustained as & result.® A comparable legislative approach, for ex-
ample, might provide that property damage newly caused by a public
improvement is presumptively compensable in inverse condemnation
it private tort liability would follow on like facts, but is subject to a
defense by the public entity grounded upon the exisience of over-
riding justification. Conversely, property damege which public im-
provements (e.g., flood control works) were intended, but failed, to
prevent could be declared presumptively non-recoverable if that same
result would obtain under private law. The result would be’con-
trary, however, if the claimant could bring forth persuasive evidence
that the inadequacy of the improvement was attributable to the un-
reasonable taking of & calculated risk by the entity that such damage
would not result. ‘ _

Constitutional protections for property rights, it should be noted,

. 833 For exemple, present siatutory brmrisim relating to lability for a5~

"caping fire, note 247 supra, and for damege to drifting of injurious chemicals

ustd in past abstement work, note 248 mipra, may be ressonably appropriate
for reteation as part of thc tort-inverse Hability framework. Modification
of the pxisting statutss in the interest of clarification mey, however, be neces-
sary. See the suggestions relating to the chemical drift problem in note 330

upTo. .

33+ Burvows v. State, 260 A.C.A. 28, 68 Cal. Rptr. 868 (1968}, Care should
be taken, of course, to appraise the validity of the suggeated approach in
varying kinds of situations. For example, the problem of floeding of ad-
joining property as the result of inndequate drainage of public streets is

. marked, in the Cplifornis cazes, by excessive confusion and uncertuinty. See

text secompanying notes 106-08 supra. Consideration should be given to the
question whether, in this type of casz, dameges should be administered under
a rule of striet liebillty. See, eg., SC. Corx Awn. § 59-224 (1862}, by which
municipalities are under & mandatory duty to provide “sufficient drainage”
for surface water collected in sireets, gfter demand By property owners, and
are Hable far failure or retusel to do so. Hall v. Greenville, 227 5.C, 375, 88
S.E24 (1855). On the other hand, in this type of case, consideration should
be given to the question whether there i need for a rule of reasanableness
geared to stendard engineering expertise. See note 331 supra.

S
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do not preclude the fashioning of reasonable invers: liability rules
which differ fromn the rules of liability applied between private prop-
erty owners. Over half a century ago, the California Supreme Court
declared the existence of legislative power to alter the rules of private
property law to the extent necessary to carry out the beneficent pub-
Hic purpose of government.?*® Moreover, the United States Supreme
Court has indicated that the basic content of the “property” rights
protected by the just compensation clause is governed by state law 3
and that “no person has a vested right in any general rule of law or
policy of legislation entitling him to insist that it shall remain un-
changed for his benefit”* Significant changes in settled rules of
law, of course, have repeatedly been given effect by the courts in
actions against public entities, both in inverse condemnation®™ and in
tort actions, 3™

C. Summybmluﬁmﬁmm&udbymm

of Tort and Inverse Condemnation Law

It is widely recognized that inverse condemnation lMabilities de-
veloped, in part, as imited exceptions to the governmental immunity
doctrine.3® The abrogation of that doctrine in California, and its re-
placement by a statutory regime of governmental tort liability and
" immunity has produced inconsistencies between tort and inverse lia-
bilities of governmental entities which are a source of con.fusion, and
occagional injustice.?

386 Gray v. Reclamation Dist. No. 1500, 174 Cal 822, 633, 163 P, 1024, 1037
{1017).

. 3¢ Sge Van Ahtym, Statutery Modification of Inverse Condemnation:
The Scope of Legislative Power, 18 Seax. L. Rev. 727, 758-50 (1067).

' 387 Chicago & Alton RR. v. Tranbarger, 238 U.S. 88, 76 (1915}, where
a statute which Imposed a duty on rallroads to construct culveris for drainage
of surface water across & right-ol-way, contrary to state common law rules
of property law, way held nol a compensable “taking™ of & property right,

3¢ See, .0, Joslin v. Marin Mun. Weter Dist,, 87 Cal, 24 132, 489 P2d
868, 60 Cal. Rptr. 377 {1047}, dmmahmmmwmcunm
law relating to riparian weter righta. _

82t There are many ceses sustaining the ratroactive application of statutory
provisions destroying previously acerued tort causes of action against govern-
mental agencies. E.p., Los Angeles County v. Superior Court, 63 Cal 24
830, 403 P24 b68, 44 Cul Rptr. 798 (1985}); Flournoy v. State, 230 Cal. App.
2d m, 41 Cal. Rptr. 190 {1084},
© s Yan Algtyne, Statufory Modification of Inverse Coudemnstion: The
Scope of Legislative Power, 18 Stan. L. Rav. 727, 758-5¢ (19687).

341 See, ¢.0., Burbank v. Supericr Court, 281 Cal. App. 2¢ 875, 42 Csl
Rptr. 23 {1983) (mandamus granted to compel trial court to sustein demurrer
to compleint for interference with surface water drainage so that plaintiff
"would be required to set out tort and nverse theories of liabillty in separate
counts}. Suulmhxtammpanyinznmu-ﬂmm

U
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The precise status of nuisance as a source of inverse liability, not-
withstanding its omission from the purview of statutory tort liabilities
recognized by the California Tort Claims Aet, is & prime example of
law in need of legislative clarification®?® In addition, the frequent
interchangeability of {ort and inverse condemnation theories, where
property damage has resulted from & dangerous condition of public
property, may result in inverse liability notwithstanding a clearly
applicable statutory tort immunity.*® Lack of conceptual symmetry
also is seen in the fact that damages for personal injuries or death
often are wholly unrecoverable (due to & tort immunity) even though
fuil recovery for property losses is assured by inverse condemnation
law upon precisely the same faots.?#

The overlap of trespass and inverse condemnation iz reflected
presently in section 12425 of the California Code of Civil Procedure,
under which public entities with power to condemn land for reser-
voirs, on petition and deposit of security for damages, may obtain a
court order authorizing reservoir site investigations upon private land,
Ordinarily, ofticial entries upon private land ere prhrﬂeg_ed exercise

342 See notes 168, 208-23 and accompanying text supre. :

34 See, 0.0, Grunone v, Los Angeles County, 231 Cal App. 24 m 42
Cel. Rptr. 34 (1085) (defective plan of culvert design held actionable for
inverse condemnation purposes; court does not, however, discuss posaible
application of immunity provision of Car, Gov'r Conx § 830.8). Cf Burbank
v. Superior Court, 23t Cal. App. 24 6§75, 42 Cal. Rptr. 23 (1965) {newly created
defensaes to “dangerous property condition™ linbility, as provided in Car. Gov'y
Cobpe § 8354, held retroactively applicable; such defenses, however, impliedly
deemed not a limitation upon inverse condemnation). The need for legislative
reconsideration of the present tort immunity for public improvements which
are dangerous because of their plan or design, Car. Gov'r Conx § 830.8, is un-
derscored by the Supreme Court's position that the rensonsbleness of the plan
mugt be judged solely as of ity origin, without regerd for intent dangers
inherent therein which becarne apparent in the course of use and experience.
Cabell v. State, 57 Cal. 2d 150, 430 P.2d 34, 80 Cal. Rptr. 476, (1967): Note,
Sovereign Liability for Dﬂfechw or [Dangerows Plan or Design—Califomnia
Government Code Section 8305, 18 Hastiwos L.J. 384 {10688). Inverse lia-
bility thus serves as a “loophole” to the tort immunity conferred for initial
bad planning; but neither tort nor inverse remedies are available for govern-
mental failure to correct known dengers that lsier develop. Any incentive
for accident prevention or for upgrading public fecilities for safety purposes
is not conspicuouz here,

4t Although inverse condemnation lmb:ht,v is not limited tc real property
but extende also to personalty, see Sutfin v. State, 261 A.C.A. 39, 67 Cal. Rptr.
68% {1068}, it has never been desmod gpplicabls te personal injuries or
death claims. Brandenburg v. Los Angeles County Flood Control Dist., 45
Cal. App. 24 308, 114 P.2d 14 (1941); note 270 supra. However, if the factual
basis for inverse Hability also constitules » nuisance, demages for personal
injuries are recoverable. See Murphy v. Tacoma, 80 Wash. 2d 803, 374 P24
B78 (1962); of. Bright v. Xast Eide Mosquito Abatunent Dist., 188 Cal. App.

2377, 535 P.24 527 (1959).
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of governmental authority®** Section 12425 was designed to meet
the special problem of substantial property damage likely to oecur
Irom the kinds of technical operations, including soil tests, trenching,
and drilling operations, often necessitated by reservoir investiga-
tions.** It appears, however, that section 1242.5 is both too broad and
too narrow. By requiring a preliminary court proceeding in all cases,
without regard for the degree of improbability that substantial dam-
age will result from the entity's proposed investigatory methods, it
imposes a requirement that often is unduly burdensome, iime-con-
suming, and constitutionally upnecessary.?¥' At the same time, since
other kinds of privileged entries also may result in substantial prop-
erty damage® section 12425 is more restricted in scope than its
policy rationale warrants.

What is required are general statutory critena based upon section
1242.5, but limited to those cases in which its safeguards are required
most urgently. It would be desirable, for instance, to make the pro-
cedure mandatory only when the owner's consent is not obtainable
through negotiations,*® and the planned survey (regardless of pur-
pose) includes the digging of excavations, drilling of test holes or
borings, extensive cutting of trees, clearing of land areas, moving of
large quentities of earth, use of explosives, or employment of vehicles
or mechanized equipment, Bypassing the formal statutory procedure
by voluntary agreement with the owner could be promoted by a
statutory requirement that, in any event, the entity at its sole expense
mmtrepa_irhndmtarethepmpemr.soﬁras_pomble,uberthem—
vey is concluded.® In addition, the entity could be required to com-

346 Car. Cobg Crv. Proc. § 1242; Car. Gov'r Cone § 821.8; A Vax Arstywe,
CALIFORNIA GOVERNMENT ToRT Lanrrrry § 582 (Cal Cont. Educ. Bar ed. 1064).
84¢ Se¢ Jacobeen v. Superior Court, 182 Cal, 319, 219 P. 888 (1923); text

ucnmpnnylngmzs'.'mpm. .

. M See 2 P, wmmml)omiul (m ldul.lm} Annct.,
29 ALR. 1408 (1824). Disproportionate costs of administering a system for
setilement of nominal inverse condemnation clains is a rational basds for
withholding compensation for trivial injuriss. See Michelman, Property,
Utility, and Fairness: Comments on the Ethical Foundatione of “Just Com-
pangation” Law, 80 Hawry, L. Rxv. 1185 1214 (1967); of. Bacich v. Board of
Control, 23 Cal. 2d 343, 144 P2d 314, 830 (1943) (Traymor, J.) (dissenting
opinfon}.

343 See note 260 supra. -

4% The petition and deposit procedure nned be employed only “in the
event . . . [the public} agency Is unable by negotiations to obtain the comsent
oﬂhemcr" CaL. Cope Cav, Proc. § 124225,

250 Pracedent for imposition of a duty to restore the previous condition
of the premizee is found in numeroua statutes providing, in connection with
autherization for the construction of publie improvements in or across streets,
rivers, ruilroad lines, end the like, that the public entity “shall restore™ the
Intersection, street, or other location to s former state. See, eg., CaL
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pensate the owner for his damages i for any reason the entity is un-
able fully to restore the premises to their previous condition."
Other minor defects in section 1242.5, while not discussed in this arti-
cle, should also be abrogated * ‘ ,

Hearts & Sarxry Cook § 6518 (senitary districta); CaL. Pus. Ut Cope i
16488 (public utility districts); Car. Warse Comx § 71895 (municipal water
districts). Statutory provisions to this eMeet are collecled in Van Alstyne,
A Study Relating to Sovereign Immunity, in 5 Car. Law Rovisos Coni's,
Reronys, RECOMMUNBATIONS & Stoorzs 01-98 {1003).

851 Statutes of other statow, which authorize officlal entries upon private
property for survey and investigational purposes, typieally reguire the entity
to reimburse the owner for “any actual damage” resmulting therefrom. Kanses
allows eniry by the turnpike authority to make suthorized “surveys, sound-
ings, drillings and exsminstions” The authority is required to make reim-
bursement for “any actual damages” Kans. Star. ANN. § 88-2005 (1084).
Mazsachusetts permits entry by the highway department for authorized “sur-
veys, soundings, drillings or examination.” The departmant i required 1o
restore lands to previcus condition, and to reimburse owner for ‘any injury
or actual damage ., . " Maiss. Gan. Laws Aww. ch. 81, § TF (1984). Ohio
authorizes the condemning public agencies, priar 10 instituting eminent domain
proceedings, to enter to make "surveys, soundings, drillings, appraisals, and
examinations™ after notice to the property owner. ‘The sgency iy requlred to
“make restitution or reimbursement for any actual damage resulting” to the
premises-or improvements’ and persona) property Jocated thereor. . Owro Rev.
Cope Anxn, § i83.03 (Supp. 1968). Oklzhoma also sllows entry by the de-
partment of highways to make “surveys, soundings and drillings, and examina-
tions” with the department required to make relmbursement for “any actual
darnages. resulting” to the premises. Oxri, Star tt. 69, § 46.1-2 (Supp.
1866). . In Pennsylvaniz the condemning agencits sre authorized to enter -
property, prier to tiling & declaration of taking, to make “studies, surveys,
tests, soundings and sppraizals.” Agencies are required to pay “any actual
damages sustained” by the owner. Pa, Staz. ANKk. tt, 26, § 1408 {Supp. 1988).

The courts have generally construed statutes of this tppe ss limited to
reimbursement for substentisl physical damages only. See e.g., Onorato Bros.

- ¥. Massachusetts Turnpike Auth., 338 Mass, 54, 142 N-E.2d 289 (1957), where

Fecovery was denied for “trivial” damage csused by the setting of surveyors'
stakes, and for temporary loas of marketability due to spprehension by pros-
pective buyers that the property being surveyed would be condemned in the
near future; ¢f. Wood v. Mississipni Power Co, 245 Miss. 103, 146 So. 2d 346
{1862). - Since the owner may fear that eome infuries will sccur despite the
entity’s assurances $o the contrary, authority for the entify to pay the owner
a reasonkble amount within steted limits as compenmation for prospective
spprehension and annoyance {in addition to assursnce of payment of actual
demages} could also usefully asjist in promoting ownsr cooperation through
negotiation. . N

822 Defects deserving consideration include: -

(1} It iz not entirely clear under section 1242.5 whether the court pro-
ceedings preliminary to the order for the survey sre ex parte or on notice
to the owner. See Los Angeles v. Schweitzer, 200 Cal. App. 2d 448, 19 Cal.
Rptr. 420 (1862} (on sppeal from order for reservoir survey made under
section 1242.5 in which report fails to indicate whether owner received notice
and hesring; interlocutory order held nonappeslishle). Sinee no elements of -
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D. Expansion of Statutory Remedies

Procedural disparities elso -deserve legislative treatment. The
remedy in inverse condemnation generally contemplates the recovery
of manetary damages,®® although in special circumstances the courts

emergency justify suminary entries for survey and testing purposes, it is
doubtful that ex parte proceedings would meet the requirement of procedural
due process. Cf. People v. Broad, 218 Cal 1, 12 P.2d 81 {1532} (notice and
hesring required before narcotics forfeiturs of vehlcls effective); Thain v.
Palo Alto, 307 Cal, App. 2d 173, 24 Cal. Rptr. 515 (1982} {notice and hearing
required, absent emergency, before weed abatement sction taken on private
property). Amuhuofnﬁnlymmmeddedsionwithmpactmﬂ!eamount
n!secuitywbarequiredwmﬂdbeprm&dbfsmﬁuedhm:'with op-
portunity for presentation of evidence by the owner. If In the course of the
survey, the deposit becomes insdequate because of unforeseen injuries in-
mcud,thuwutlhuuld;hebéauthoﬁzdtomqulmdepoiﬁ'otaddiﬂnml .
nwﬂtyandthtmmnhnummdmuﬂnmmh‘meomw
obtein such an order. ’ _

(2) Secﬂnaimhmentmthempeoichmm'n_mthoﬂtytoin-
quire into the techniques of exploration spd survey that are contemplated,
uﬁu‘bh'u&tdibmwmwmmﬁmum
thelrwlnﬂuinterutofredudntthewmpmﬂvemﬂoimquidng
utilization of the lemst detrimental techniques where alternatives wre tech-
nologieally feasible. Ses Low Angeles v. Schweitzer, supro {appexl from
tﬁﬂwuﬂwdnrimpoﬁngspnﬂipﬂmlhﬁommhvuﬁnmmﬂmdm
under section 1341.5, dizmissed without considerstion of merits).

csl-mummwmm.mm:mmmmom
whnnmxbﬂcmﬂvhmmmemmm'mm«hnd-‘
vertantly or by design. . _ :

ey MMIMMIMMIIHW‘DM—_
mw.mtdm-mwrmmw.wmmdmmmwdhy
themear,niwnwrtemumdambhmtn.“incuﬂedinthe

proceedings before the court,” it ia not clear what “proceeding” is referred
: Mmmmmmmmmmtmqu.um
mmmmwummmmmmmmm
53 Laglain chriﬂmﬁonalthemluotwqppﬂublumlnvm
cundu;nmﬂun proceedings would be appropriate, since présent statutory pro-

ﬁonmmﬂdhﬁvmwmmnoﬁngwo!mmmnﬁu:

. im) &wida“bdﬁuqnd-aﬂu‘tut.uammofhno!vﬂue.h
uhbﬂlhedbyshtuteuthebuicmho!thmminmdamwtﬂ:thp
decisional Jaw? See Rose v. State, 19 Cal. 2d 713, 187, 128 P.24 305, 519 {1042).
It s clear that loss of velue is not the only constitutionally permissible meas-
ure of just compensation. United States v. Virginia Elec. & Power Co, 383
U.8, 624 (1981); Citizany Util. Co. v. Superior Court, 50 Cal. 24 205, 382 P2d
356, 31 Cal. Rptr. 316 (1963). it this standard is sdopled, however, it should
be recognized that éxdeptions may be nesded to desl aguitably with situations
mmmnwmmummtnmmmmedm
value, See, €., Kane v. Chicago, 333 Il 172, 84 N.E24 508 (18468} (no in-
mmmmdwmmwmdmhndwmm
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sometimes have developed & “physicai sclution” where successive fu-

valuabie than before); Evans v. Wheeler, 200 Tenn 40, 348 S.W.24 500 (1961}
{defriment to operation of riding academy, caused by diversion of river, heid
noncampensable since no loss was established when property values wers
Judged by “before-and-after” method in light of fact that highest and best
use was for residential subdivision); Note, Compensation For a Partial Taking
of Property: Balancing Furtors in Eminent Domain, 72 Yarz LJ. 302 (1982).
Furthermore, the method of computing loss of value should exclude increased
values sitributable to general inflationscy trands, especially where the damage
was inflicied over an extended period of time. See Steiger v. San Diego,
183 Cal. App. 24 110, 320 P28 04 (1858).

(b) Should “special” benefits be sei off against Inverse dmmnages, in
accordanee with the case law? See Dunber v. Humboldt Bay. Mun, Water
Dist,, 254 Cal. App. 3d 450, 62 Cal. Rptr. 358 (1987). In affirmative eminent
domain proceedings, special benefits may only be set off against severance
damages, not againat the value of waat is taken, CaL. Corx Crv, Peoc. § 1248;
see (leaves, Speclol Benefits: Phantom of the Opera, 40 Cartr, ST. B.J. 245
{1885); Comment, The Offret ¢} Benefits Apoinat Losses in Eminent Domain
Cases in Texas: A Critical Appraisal, 44 Tex. L. Rxv, 1584 (1966). Inverse
litigation, however, ardinarily does not involve issues of severanca damages;
hence, to aliow a complete offset agninst inverse damages might, in some cases,
reduce the plaintifl’s recovery to zero, Cf. United States ex rel TVA v,
Land in Hamilton County, 230 F. Supp. 377 (ED, Tenn 1568), even though,
had the identical facts bean the subject of sn affirmative condemnation sult,
ro offset would have been permissible. But see Car. Copx Crv. Paoc. §§ 534,
1248, Section 1248 provides for an offset of ppecifically defined benefita
rigainst damages for appropristion of water. This section s incorporsted by
reference in section 534 which providez for an inverse damaege sward a8 &i-
ternative relief in a puit io enjoin appropristion of water '

{¢) To what extent should expenses incurred by the plainti¥ in an
effort to mitigate inverse darmnages be recoversble? Such mitigution expenses
are presently recoverable under the decixionsl law, when incurred in good
faith and in reasonable amounmt, even though the mitigation efforts were
unsuccessful.  Albers v. Loz Angeles County, 62 Cal. 24 250, 289-72, 398 P.A4d
128, 14042, 42 Cal. Rptr. 68, 100-02 (1983). Such mitigation sxpensss are
reacoverable in addition to loss of market value. Jd.' Se# gleo Game & Fish
Comm'n v. Parmers Itr, Co,, ~ Colo, ~ 428 P34 582 (1847); Kane v, Chicago,
392 DL 172, 84 NE.2d 508 (19M45). . _

{d} When “cost-io-cure” is less than loss of mscket velue, should this
measyre of damsges be authorized or required in ileu of loss-of-valuet! Ses
Dunbar v. Humboldt Bay Mun, Water Dist, 254 Cal. App. 2d 480, ¢2 Cal
Rptr. 358 (1987) {cost of remedial measures heid relevant to damage lssuss);
Sieiger v. San Diego, 183 Cel, App. 24 114, 328 P.2d 94 {1958) {econt of con-
structing adequate drainage to sllevizte eroeion held relevant to losa of
value}; Bernard v. State, 127 So. 2d 774 (La. 1861} {(cost of construction of
new bridge to restore Access destroyed by enlsrgement of drainage csnal};
Brewitz v. St. Paul, 256 Minn, 525, 82 N.W.2d 456 (1950) (cost of retaining
wall to control erosion ceused by lowering of street grade)., Should the cost
of aveileble remedinl messurer limit inverse dameges where the ownet, by
urireascnably falling to tske such measures in mitigation of damages, in-
creased the phyzical injuries and loss of value sustzined?! See United States
v. Dickinson, 331 US. 745, 731 (1847} (fair tc measure erosion damage by
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ture damaging to an uncertgin or speculative degree is anticipated.’
Ordinarily, however, injunctive or other equitable relief is not avail-
able in an inverse condemnation action where a public use of the
property has attached ™ Accordingly, equitable powers to mold de-

cost of reasonable protective measures which plaintifts coudd have under-
taken). See generally Note, Compensation for o Partial Taking of Property:
Baleneing Factors in Eminent Domadxn, T2 Vace L.J. 392 {1962),

(e) Shouldmnwalandmocnﬂonmtubeauthoﬂadininvemm-
dernnation proceedings? Cf. Albers v. Los Angeles County, 82 Cai, 3d 250,
207-88, 308 P.2a4 129, 139, 42 Cal. Rpty, 89, 05 (1988) {(removai and relocation
coats held not allowsble in addition to loss of value). See gemerally Housx
Coum'y o Pua. Worxs, 88rr Cowg, Ip Seas., Srunr or COMPENSATION AND
AssnsTANCE ror Pxxsons ArrscrTap py Raat Prormery AcQuiarrion mv Fiupsmal
AND FRuEnatLy Assisted Paooxasss 194-237 (Comm. Print 1954} (coliection of
statutory provisions for relocation and removal coata); U.S. Aovesony Cosam’'N
OF INTERCOVERWMENTAL RELAYIONS, RELOCATION: Umvm?u&mwl’m-
rLE AND Branvess Durtaces oy Govelonamwes (19855,

{f) Should attorney fees and oxpart wiiness fess be recoverable in
inverse condemnation procsedings? Ordimarily, such losses are not presenily
recovershle in inverse suits. Seow Prustuck v. Pafriax, 230 Cal. App. 24 413, 41
Cal. Rptz. 58 (1984), in which the abandonment of the project causing in-
verse damages was held not & bagis for & statutory gward of attorneys foes
and expert witnéss fees undar Car. Coos Crv. Paoc. § 12550 Dut see id. § 033
(attorneys fees authorized in water appropristion sult where defendant posts
bond on cbtaining modification of Injunection).

384 See Pasadens v. Alhernbra, 33 Cal. 2d 908, 207 P.2d 17 (1948) {(alloca-
tion of water rights in underground basin); Hillside Water Co. v. Los Angeles,
10 Cal. 3d 677, 76 P.2¢ 681 (1938) (replacement of publie school waler suppiy
depleted by municipsl exportstion}. Unconditional' mandatory orders for
physical correctiom of a cause of recurrent damaging hive sometimes been

approved. See, e.g., Union Pac. RR. v. Irrigation Dist., 263 F. Supp. 251 (D.
Ore. 1088} (mandatory correction of seepage from irrigation canal): Weim-

hand v. Petaluma, 37 Cal. App. 208, 174 P, 953 (1918} (mandatory installation
of culvert); Colella v, King County, -— Wash, 3d —, 433 P.2d 154 (1M7) (man-
datory injunction to county to provide drainage for plaintiff’s lands). It is
submitied, however, that the public entity prefernbly should be given s choice,
in the form of e conditional judgment, whether to undertake phyulcal correc-
tion of the difficulty or to pay just compensation and thereby scquire the right
to continuation of the injurious conditfon In the future. See, e.g., Gibson v,
Tampa, 135 . 837, 185 So. 319 {1938) (cnywdmtumpﬂladwm
expensive pewikge treatment piant in lisu of just compensation for pollution
daroage); Buxel v, King County, 80 Wash. 3d 404, 374 P23 250 (1062} (city
given alternative between construetion of drainage facilities or payment of
damages); of. Harriscnville v. W. 5. Dickey Clay Mfg. Co., 280 U.S. 334, 33041
(1533) (Brandefs, J.) (lnjunclion against zewage nuisance conditioned uwpon
city's fallure to pay damages). The latter view would reduce the danger of
judicial interference with the discreticnary determinstions of elected public
officials in matters relating to fiseal und budget policy, scope of improvement
projects, and arrangement of priorities in allocation of public rescurces,

% Peabody v. Vallejo, 3 Cgl. 2d 351, 40 P.2d 488 {1935); Prustuck v.
Fairfax, 212 Cal. App. 34 345, 28 Cal. Rpir. 387 (1583). However, thare are
cases to the contrary. Note 38 supra. Injuncilve rellef has been recognized

J



January 1604] UNINTENDED PHYSICAL DAMAGE 515

crees to fit the practical situstions presented in inverse I': gation sel-
dom have been exploitad in California inverse condemnation litigation,
perhaps on the essumption that “just compensation” contemplates
pecuniary relief only.®® If by statute, inverse condemnation actions
were treated as tort actions, greater flexibility of remedial resources
could become available to adjust the relations betwsen the parties in
an equitable fashion.®' Moreover, alternative ways to redress the
property owner’s grievance could be provided, perhups subject to the
public entity’s option. In water damage cases, for example, a Wis-
consin statute permits the entity to choose whether to pay damages,
correct the deficlency, or condemin the rights necessery to allow a
continuation of the damage** Quslified judgments, under which a
reduction in the amouni of the inverse dumege award is conditioned
upon correction of the cause of the damage, aiso might be author-
ized‘lsﬂ

It appears reasonably probable that rauch of the artificiality of
inverse condemnation law, derived largely from its use as a device to
evade sovereign immunity, can be eliminated by the codification of
statutory standsrds. Moreover, in cases where unintended physical
property damage is the basis of the claim, it is now both possible {due
to the demise of sovereign fmmunity) and desirable {ir the interest of
greater certainty and predictability,) to develop a single legislative

a8 generally appropriate to prevent a threstened taking or damaging of pri-
vate property if a public use has not yet materialized Beals v. Los Angeles,
Z3 Cal. 2d 381, i44 P.2d 839 (1944); cf. Hussel! v. Ban Francizco, 11 Cal, 24 168,
78 P.24 1021 (1938} (nuisance).

368 For a good review of the flexible inverse remedies which could be
made availzble, see Note, Eminent Domain—Righis' and Remedies of an
Uncompensated Landowner, 1982 Wasn, ULGQ. 216 See also Horrell, Rights
and Remedies of Properiy Qwners Not Proceeded Againat, 1068 U, Iz, L.
Fosust 113; Oberst & Lewis, Claims Apgainst the Stoate of Kentucky--Reverse
Eminent Domain, 42 Kyv. L.J. 183 (1953); Note, Compensation for a Pgrtial
Taking of Property: Balancing Foctors in Eminent Domaoin, T2 Yarz L.J. 392
{1962},

357 See, ¢.g., Enos v. Harmmon, 157 Cel. App. 23 746, 321 P.2d 810 (1050
(mandatory injunction, plus drmages, awarded i privete tort suit to compel
removel of obstruction to fiow of irrigation water}, See glso Can. Copx Crv.
Proc. § 1251 (suthorization for condemning agency fo elect to build fences,
In leu of paying damages, when property in teken for highway purposes),

350 Wis. Srar. § 88.87, -BS (Supp. 1987).

23% Sen note 354 supra. In approprinte cases, the ~ourt could be suthor-
ized to mward just compensstion for damages accrued in the past, plus a man~
datory order o underteke corrective measures to prevent demage in the
tuture, unless the defendant public entity formally asserts its desire to acquire
titie to a permanent easemeni or serviiude and pay compensation therefor.
See Game & Fish Comm'n v. Farmers Irr. Co, — Cola. —, 428 D24 562 (1687)
{stream pollution}; Armbruster v. Stanion-Pllger Drainage Dist., 169 Neb.
504, 100 N.W.2d 781 {1860) (stream diversion and erosion).
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remedy with adeguate ncopé and flexibility to supplant the uncertain
and intonsistent inverse condemnation action developed by the courts.
The prospect is & worthy chalienge for modern law reform,




